CROCKETT COMMUNITY SERVICES DISTRICT
and

CROCKETT SANITARY COMMISSION
Joint Special Business Meeting
AGENDA FOR WEDNESDAY, DECEMBER 30. 2020

TIME:

4:30 PM

PLACE:

** TELECONFERENCE - SEE BELOW

IMPORTANT NOTICE REGARDING COVID-19 AND TELECONFERENCED MEETINGS:

Based on the mandates by the Governor in Executive Order 33-20 and the County Public Heaith
Officer to shelter in place and the guidance from the CDC, to minimize the spread of the coronavirUs,
please note the following changes to the District's ordinary meeting procedures:
•
•
•

The District offices are not open to the public at this time.(See Resolution No. 19/20-18)
The meeting will be conducted via teleconference using Zoom.
Ail members of the public seeking to observe and/or to address the local legislative body may
participate in the meeting telephonicaiiy or othen/vise electronically in the manner described
below. See end of agenda for information on How to Submit Public Comments.

HOW TO OBSERVE THE MEETING;

Telephone: Listen to the meeting live by calling Zoom at +1 669 900 9128.
Enter the Meeting ID# 817 5375 0010 followed by the pound (#) key.
More phone numbers can be found on Zoom's website at httDS.7/zoom.us/u/aeONOA5aL.

Computer: Watch the live streaming of the meeting from a computer by navigating to
httDs://zoom.us/i/81753750010 using a computer with internet access that meets Zoom's system
requirements (see httDs://suDDort.zoom.us/hc/en-us/articies/201362023-Svstem-Reauirements-forPC-Mac-and-Linux)

Mobile: Login through the Zoom mobile app on a smartphone and enter Meeting ID# 817 5375 0010

CALL TO ORDER: DISTRICT BOARD - ROLL CALL:

CALL TO ORDER: CROCKETT SANITARY COMMISSION - ROLL CALL:
PUBLIC COMMENTS ON NON-AGENDA ITEMS:

(The Commission is prohibited from discussing items not on this agenda. Matters brought up that are
not on the agenda may be referred to staff for action or calendared on a future agenda.)
DISCUSSION ITEMS:

Discussion on the matter of using the Hosseikus Mortuary building for new offices of the
District and the sanitary departments, including but not limited to the subject of asbestos
abatement.

ADJOURNMENT: District Board

ADJOURNMENT: Crockett Sanitary Commission
HOW TO SUBMIT PUBLIC COMMENTS:

Written/ Read Aloud: Please email your comments to manaaer@town.crockett.ca.us. write "Public
Comment' in the subject line. In the body of the email, include the agenda item number and title, as
well as your comments. If you would like your comment to be read aloud at the meeting {not to
exceed three minutes at staff's cadence), prominently write "Read Aloud at Meeting' at the top of the
email. All comments received before 3:00 PM the day of the meeting will be included as an agenda
supplement on the District's website under the relevant meeting date and provided to the Directors at
the meeting. Comments received after this time will be treated as telephonic/electronic comments.

Telephonic I Electronic Comments: During the meeting, the Board President or designee will
announce the opportunity to make public comments and identify the cut off time for submission. The
public can speak up at that time or use the Zoom chat feature to indicate they want to make a public
comment. If needed, a short recess (generally less than 10 minutes) will take place during the time
public comment is open to allow the comments to be collected. Use Zoom chat or email your
comments to manaaer@town.crockett.ca.us. write "Public Comment" in the subject line. In the body
of the email, include the agenda item number and title, as well as your comments. Once the public
comment period is closed, all submitted comments timely received will be read aloud. Comments
received after the close of the public comment period will be added to the record after the meeting.

You will find the Minutes of this meeting posted on our website at www.town.Crockett.ca.us
Visit our website for more information on meetings and activities of the Crockett Community
Services District and the towns of Crockett and Port Costa.

In compliance with the Americans with Disabilities Act of 1990, if you need special assistance to participate
in a District meeting, or if you need a copy of the agenda, or the agenda packet, in an appropriate altemative
format, please contact the General Manager at(510)787-2992. Notification of at least 48 hours prior to the
meeting or time when services are needed will assist District staff in assuring that reasonable arrangements
can be made to provide accessibility to the meeting or service.
In accordance with California Government Code Section 54957.5, any writing or document that is a public
record, relates to an open session agenda item, and is distributed less than 72 hours prior to a regular
meeting will be made availablefor public inspection. The Board has designated the District's website located
at https://www.town.crockett.ca.us/meetings as the place for making those public records available for
inspection. The documents may also be obtained by calling the District Manager, at the Crockett Community
Services District Office in Crockett. If, however, the document or writing is not distributed until the regular
meeting to which it relates, then the document or writing will be made available to the public at the location
ofthe meeting, as listed on this agenda. The office address is 850 Pomona Street, Crockett, California 94525.
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COMMENTS

ASBESTOS IN THE WORK PLACE: WHAT EVERY
EMPLOYEE SHOULD KNOW

I.

Introduction

Mary works in a high-rise building in San Jose, California,
that was built in 1962. Her employer, along with several oth
ers, leases a floor of the building. The building, like hundreds
of thousands built prior to 1979, contains asbestos. In July of
1989, Mary received a memo from her employer describing, in
very technical terms, the contents of a survey conducted to
determine the existence and location of asbestos-containing

construction materials in the building. Mary was also told
where the survey results were kept so that she might examine
them. Mary's employer indicated in the memo that the asbes
tos would not be removed at any time in the near future. The
memo also stated that while her employer had no specific
knowledge as to the potential health impacts of exposure to
asbestos, Mary should take it upon herself to contact a local
public health agency for further information. As a result of her
own research Mary has found that there is no known safe level
of asbestos exposure.
Mary has worked for her employer for twelve years, all at
her present location. Now concerned about her past and pres
ent possible esqposure to asbestos, Mary is faced with a serious
dilemma. Is it unreasonable for her to leave her tenured job?
Is she really in danger of contracting an asbestos related dis
ease? Her company has no future plans to move its location.
The future danger of exposure to the asbestos in Mary's build
ing depends on a number of variables. If Mary should later
develop asbestosis or other asbestos related diseases, will her

1991 by Barbara A. Wctzel.

. 423

424

SANTA CLARA LAW REVIEW

[Vol. 31

employer and the owner of the building be able to escape
liability on an "assumption of risk" theory of defense?
In the foregoing hypothetical, Mary's employer has com

plied with the newly enacted "Asbestos Notification" chapter of
the California Health and Safety Code.* Under the statute, the

owner of any California building built prior to 1979 who
knows that the building contains asbestos materials must give
written notice of the fact to his employees.^ The owner of the

building is also required to give similar notice to those with
whom he is in privity of contract.' If a person contracting with
an owner receives notice pursuant to this chapter he must in

turn provide a copy of that notice to his employees working in
the building.^
This comment traces the development of the asbestos

problem beginning with its litigated inception in Borel v.
Fibreboard Paper Products Corporation.^ It will then discuss how
the problem of asbestos in the work place has been addressed
by the federal government under the Asbestos Hazard Emer
gency Response Act of 1976, and the Occupational Safety and
Health Act (OSHA).® This comment then analyzes the newly

enacted Chapter 10.4 of the California Health and Safety

1. Cal. Health & Safety Code §§ 25915-25924 (West 1984 & Supp. 1989).

Tlic legislation was introduced by assemblyman IJoyd Cnnncly, D., Sacramento
County. It was passed during the 1988 legislature and later amended during the
1989 legislature. Appendix A of this comment contains a reproduction of ilie
statute in its entirety.

2. Id. § 25915.2(a). The statute requires notice be prodded in writing to
each Individual employee. Notice must be provided to new employees within 15
days of comnsencement of work in the building. Id.
3. Id. § 25915.5(a). The section proddes that:

An owner reqtiired to give notice to employees pursuant to tliis chap
ter, in addition to notifying his or her employees, slwll mail, in accor
dance with this subdhision, a copy of that notice to all other persons
who arc owners of the building or part of the building, with whom

the owner has pridty of contract Receipt of a notice pursuant to this
section by an owner, lessee or operator slwll constitute knowledge
that the building contains asbestos<ontaiiiing constniction materials
for purposes of this cliapter. Notice to an owner shall be delivered by
ftrsKfaiM mail addressed to the person and at the address designated
for the receipt of nodces under the lease, rental agreement, or con
tract with the ovmer.
Id.

4. Id. § 25915.2(b).

5. 493 F.2d 1076 (5ih Cir. 1973), cett. denied, 419 U.S. 869 (1974).
6. See injm notes 84-118 and accompanying text
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Code'in light of the assumption of risk doctrine and worker's
compensation law.^ Finally, the comment will propose that
employers be required to notify employees of the dangers of
asbestos exposure and of the current "safe" levels of exposure
that have been established by the state and federal govern
ment. The comment further proposes that building owners be
required to take steps to minimize the risk of asbestos by devel
oping an asbestos management or abatement plan.
II.

A.

Background

The ''Asbestos Problem''

While asbestos has become practically a household word
in the past two decades,few people really know exactly what it
is and how it harms the human body. Asbestos has been
known to man since ancient times.^ The use of asbestos dates

back to the first century when it was believed to be used by the
Greeks and Romans.

Modern use of asbestos dates back to

the late 1800's when it was first used as an insulator gainst
heat in 1866." Asbestos cement was introduced around 1870,
and asbestos insulation materials have been mass produced
and widely used since 1874."
"Asbestos"" is a mineral of the silicate family that dis
plays certain properties that have yet to be synthesized." De7. Gal. Health & Safety Code §§ 25915-25924 (West 1984 & Siipp. 1989).
8. See iitfra notes 183-191 and accompanying text.
9. Borel v. Fibreboard Paper Prods. Corp., 403 F.2d 1076, 1083 n.3 (dth
Ctr. 1973), cert denied, 419 UJS. 869 (1974). Asbestos was used as an Insulator
against heat as early as 1866, and asbestos cement was introduced about 1870.

Asbestos insulation material has been commercially produced since at least 1874.
10. Kirldand, What's Current In Asbestos Regulations, 23 U. Rich. L. Rev. 375,
377 (1989) [hereinafter Kirldand].
11. Borei 493 F.2d at 1083 n.3.
12. Id.

13. The name "asbestos" is a broad commcuctal term for a specific group of
minerab (also known as asbestiform minerals). The California Labor Code section

6501.7 defines thb group as ". .. [fjibrous forms of various hydrated minerals,

including chrysotile (fibrous serpentine), crocidolite (fibrous rie^ktite), amosile
(fibrous cummingtonite-grunerite), fibrous tremolite, fibrous actinolite, and fibrous
anthophyllite" Cal. Lab. Code g 6501.7 (West 1985). This section of the Labor

Code is made applicable to Chapter 10.4 of the Health and Safety Code by g
25918 which reads, "'[als^estos,* as used in this chapter, has the same meaning as
defined in Secdon 6501.7 of tite Labor Code."

14. The silicate family of minerab includes any numerous insoluble ofien
complex metal salts that contain silicon and oxygen in the anion. Silicates consti-
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rived from a Greek word, asbestos means "inextinguishable,

unquenchable or inconsumable."^® Asbestos readily separates
into long, thin, flexible fibers.^® When airborne, these fibers
are invisible to the naked eye and have proven toxic if ingested
or inhaled."

Despite their harmful effects, these fibers possess certain
characteristics which make them valuable to many industries.

The unique properties of asbestos—high tensile strength, flexi
bility, and resistance to fire, heat, and corrosive chemicals—are
often the critical factors in the proper functioning of a par
ticular product.'* In the past four decades, the construction

industry has used asbestos extensively.'* Following World
War II, the technique for spray-on application of asbestos was

developed and us^ in high-rise buildings as a thermal and
acoustic insulator.®' As a result, asbestos can be found in and

around heating, ventilation, air conditioning (HVAC)

equipment and ductwork in buildings built prior to 1973 when
tute ihe largest class of minerals, and are used in building materials such as
cement, bricks and glass. WEBSTER'S NINTH New CoiXEGlATE DICTIONARY 1097
(1988). "Synlhesiied," for purposes of this comment means tltat no substitute

product for asbestos has been created. A product that could serve in the place of
asbestos would have to be resistant to fire, heat and corrosive chemicals.

15. Treiger, Relief for Asbestos Vktinu.- A Legislative Analysis, 20 Harv. J. ON
LECIS. 179, 180 (1983)[hereinafter Treiger].
16. Kirkland, supra note 10, at 376.
17. Kirkland, supra note 10, at 376.

18. See O'Hare, Asbestos Litiffition: The Oust Has Yet to Settle, 7 Fordil^M UR

BAN LJ. 55, 57-58 (1978) (hereinafter O'Hare]. For example, beginning in the
industrial era, a product was needed for packaging materials and insulation which
could withstand high temperatures.

.19. The use of asbestos for fireproofing purposes %vas even r^uired by law
under some building codes. Asbestos Abatement: Risks and ResponsibiUlies 2 (Special
Report, Bureau of National Affairs 1987). Today, asbestos is still used in cement
construction materials such as roofing, shingles and cement pipes. Mossman, Corn,
Seaton, Gee, Asbestos: Scientific Developments and Implications for PubUc Policy, SCI
ENCE, Jan. 1990, at 294 (hereinafter Mossman].
In addition to extensive application in the construction industry, asbestos
has also been utilized in the shipbuilding industry. Shipbiiilders employed asbestos

to insulate boilers, steampipes, hot water pipes, and nuclear reactors in ships. See
(Rso National Inst. of Health, Public Health Scrv., U.S. Dep't of Health and Hu

man Serv., Asbestos Exposure—Wliat It Means, What To Do, NIH Piiblicallon No.
89-1594 (revised Nov. 1988, printed Mar. 1989) [hereinafter Asbestos Exposure].
20. Clazerman, Asbestos in Commercial Buildings: OMig^ions and Responsibilities

0/ Landlords and Tenants, 22 REAL Prop. PROB. & Tr. j. 061 (1987) (herdnafter
Clazerman]. Prior to World War 11, the technique used was the "trowelling meth
od." The trowelling metlK>d required the use of hand tools to apply, spread,
shape and smooili the asbestos.
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the EPA partially banned spray-on application of asbestos.^* It
is esdmated that the use of asbestos was so widespread that it
can be found in "[mjore than half of all buildings erected in
the United States between 1940 and 1970» and in almost every

factory, school and home across the land."^^
In spite of its wide usage in buildings, the mere existence
of asbestos does not necessarily pose a health problem.^' As
bestos which is not friable^'* or is encapsuled may not be harm
ful.^' The health problems associated with asbestos exposure
occur when asbestos fibers are released into the air and subse

quently inhaled by people occupying the building. This "re
lease** of asbestos fibers occurs when the adhesives that hold

the asbestos in place, or the asbestos itself, begins to deterio
rate naturally over time.^® This process, however, may be accel

erated by vibration,^^ water damage, passage of air, negligent
or willful contact, and disturbance by maintenance activities.^®
Although the methods of asbestos dispersal are well estab-

21. EPA National Emission Standard for Asbestos, 40 C.P.R. §§ 61.140-61.156

(1989). The partial ban of the sprayH>n application of asbestos was enacted in
response to the recognidon of the dangers of asbestos exposure. Tlie spray-on
technique is considered to be most dangerous because it uncontrollably disperses
large amounts of asbestos liber into the ambient air. The statute spedflcally limits
the atnount of asbestos that may be applied using the spray-on technique to one
percent on a dry weight basis. If this amount is exceeded, the owner or operator

must notify the EPA Administrator of the locadon of the spraying operadon and
the procedures that are being followed in accord with the statutory controk.
22. Kirkland, supra note 10, at 378 (quoting Fried, Asbestos Abatement: A
Pn^matic Survey of Problems and Solutions, in ASBESTOS REGULATION, REMOVAL AND
PROHIBITION 113, 115 (Practicing L. Inst ed. 1987)).
23. See infra notes 34-46 and accompanying text for a discussion of health

problems caus^ by asbestos exposure.
24. "Friable" is defined as decaying or easily crumbled by liand pressure.
Glazerman, supra note 20, at 662.
25. The cliaracterisdc of asbestos that makes it dangerous is its tendency to
crumble and release fibers that can be inhaled. Asbestos which is encapsuled may

prevent tliis dispersion by sealing it in an airtiglit plastic bag.
26. Diamond, Liability in the Air: The Threat of Indoor Pollution, 73 A.B.A. J.
78, 82 (Nov. 1987) (hereinafter Diamond]. Other causes of dcterioradon of asbes
tos include vandalism and contact by maintenance personnel who miut fold, staple
and mudbte the asbestos to run cables through it.

27. It is highly likely that the October 17, 1989, Lxtma Prieia eartliquake in
Northern California, which measured 7.1 on the Rirhicr Scale loosened and

released asbestos into the air of many buildings. This can be inferred from the
fact that "vibration" can cause deterioration of asbestos. See Cbzerman, supra note
20, at 662.

28. See Glazerman, supra note 20, at 662.
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lished, the exact amount of exposure that will later prove

harm^l to the human body remains controversial. Both the
Environmental Protection Agency and the California State
Department of Health Services contend that there is no safe
level of asbestos exposure, and that precautionary measures
must be taken to avoid exposure.^ Others in the medical
profession feel that non-occupational exposure to asbestos,
such as the mere occupation of buildings containing asbestos,

does not pose a significant health risk.^® Nonetheless, even a
single exposure to asbestos is capable of causing an asbestos
related disease.^'

While no formal study has linked non-occupational expo
sure to asbestosis, there has been at least one documented case
of a woman who contracted mesothelioma'® during her em

ployment as a word processor for twelve years in a Cleveland,
Ohio ofRce building. In Layne v. GAP Corporation,^^ the plain
tiff proved that iivplace asbestos used as insulation, fire retardant and noise-soiiening product had been released into the
ambient air during numerous renovations of the building,
29. Assembly Office of Research, CaUfomia Sctwols-Danger. Asbestos Policies at
Work, 0169-A (1987). The anide supports the proposition tliat even though no

study has linked non-occupational exposure to asbestosis, no completely safe level
of asbestos has been found. Tlierefore, precautionary measures must be token.
This appears to be a motivating factor behind the asbestos abatement statutes
enacted regarding schools. See also EPA, Study of Asbestos-Containing Materials in
Public Buildings, A Report To Congress 5 (Feb. 1988)[herdnafter EPA Report to
Congress].

30. See Mossman, supra note 19. The authors of iliis study believe that botit
tlie asbestos fiber type and size are important determinants of the pathogenicity of
asbestos. Furthermore, tlie authors believe that airborne asbestos in schools and

other buildings does not pose a risk to tite health of Individuals because the
concentration levels are too low. M. at 299.

31. Kirkland, supra note 10, at 376-77. "Even a single exposure may presient a
health risk."

32. See infra text accompanying note 40. Mesotltcltoina is a rare form of lung
cancer.

S3. 42 Ohio Misc. 2d 19, 537 N.E.2d 252 (1988). Tlic $400,000 verdict was re

turned against the United States Mineral Products Company, a company who
admitted that in the late 1960*8 it tiad manufactitrctl and marketed a product
called "Cafco" which contained asbestos. Cafco was used in Ms. Layne's office

building as insulation, fire retardant and as a noise-softening product. On appeal,
the award of damages was reduced to $338,000. In reducing the award, liowever,
the court noted, "Whether or not there are repercussions from the creation of a
new class of ptaintiffs is not a proper criterion for evahuting the defendant's

motion for judgment nothwtthsianding tlie verdict and for setolf." Id. at 21, 537
N.E.2d at 254.
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thereby causing her illness.
B. Medical Effects ofAsbestos

In spite of the uncertainty surrounding minimum expo
sure levels, the medical effects of asbestos exposure are well
known. Once an individual inhales asbestos and the substance

enters the respiratory tract, the fibers become permanendy
embedded in the lung tissue, causing a slowly progressive tis
sue reaction.®^ Many diseases result from exposure to air
borne asbestos. While lung cancer is responsible for the largest
number of deaths from exposure to asbestos, the most com
mon disease associated wi^ asbestos is asbestosis.^^ Asbestosis is an irreversible disease of the lung characterized by club

bing of the fingers,'® cyanosis," and basal rales'® in the
chest.'® Other diseases include mesothelioma, a rare form of

lung cancer that effects the thin membranes lining the chest
and abdomen, and cancers of the esophagus, stomach, colon,

and other organs.^® Also, esqjosure to asbestos in conjunction
with cigarette smoking may dramatically increase the risk of
developing lung cancer.^'
These diseases caused by asbestos exposure are frequendy

34. Bonl, 493 F.2d 1076, 1083 (5Ui Cir. 1973), art. denied, 419 U.S. 869
(1974).

35. EPA Report to Congress, supra note 29. at 4.

36. Clubbing of the fingers is characterized by a proliferate change in the
soft tissues about the terminal phalanges of the fingers or toes with no constant
osseous changes. DorLAND'S ILLUSTRATED MEDICAL DICTION.ARY 331 (25th ed.
1974).

37. Cyanosis is a bluish discoloration, applied especially to sudi discoloration
of skin and mucous membranes due to excessive concentration of reduced he

moglobin in the blood, fd. at 393.
38. Basal rales are characterized by an abnormal respiratory sound indicating

a pathological condition. Rales are dbdnguished as moi.st or dry, according to the
absence or presence of fluid in the air passages. Tliey are further classified ac

cording to their site. Basal means pertaining to or situated near the base (of the
lung). Id, at 187.
39. See O'Mare, supra note 18, at 58 n.21.
40. See O'Hare, supra note 18, at 58 n.21.

41. Asbestos Exposure, supra note 19, at 5-6. Cigarette smoking and asbestos
have a strong synergistic interaction in the development of lung cantxr. Smokers
who arc also heavily exposed to asbestos have been shown to be up to ninety
times more likely to develop lung cancer than non-exposed indh-iduals who do
not smoke. There is evidence that quitting smoking will reduce the risk, perhaps
by as much as one half or more. See also EPA Report to Congress, stipm note 29,
at 4.
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deadly. In part, the mortality rate for those exposed to asbes
tos is a result of the fact that there is a long latency period

between exposure and illness. As a result, the illness is often

not diagnosed in its earliest, most treatable stages.*^ Although
the latency period between the first exposure to asbestos and
the appearance, of lung cancer is generally fifteen years or

more, a lag of thirty to thirty-five years is not uncommon.^^
The latency period for mesothelioma and asbestosis is even

greater, often as long as forty to forty-five years.^^
Studies indicate that both fiber type and size are also im

portant determinants of the pathogenicity of asbestos. Howev
er, these findings have been difficult to confirm since most

people who work with or near asbestos have been exposed to a
variety of asbestos fiber types during their lifetime.'"
Another factor that must be considered is the cumulative

effect of the disease. Each exposure to asbestos dust can result
in additional tissue changes.'*® Thus, when an individual has

been exposed to several different types of asbestos fibers over
a period of years, determination of which exposure or expo
sures caused the disease b extremely difficult.
C. The Onset ofLitigation

While there is still a great amount of controversy regard

ing the issue, most concede that considerable dangers associat
ed with asbestos exposure were known in the first part of the
twentieth century.^' The first recognized case of asbestosis

42. Bonl, 493 F.2d at 1083.

48. Asbestos Exposure, supra note 19, at 4.
44. Asbestos Exposure, supra note 19, at 4.

45. Asbestos Exposure, supra note 19, at 3. Tlie four major types of asbestos
arc chrysotile, amosite, crocidolite and anthophylite. Some sdcntisis believe that
croddolite and amosite arc more lilicly to produce incsothdioma than is
chrysodle.
also O'Hare, supra note 18, at 58. "Every ini^or commercial variety
of asbestos has been found to produce a sigitificant health hazard to persons
exposed to the Gbers." (footnote omitted). Oilier studies iiultcate tliat exposure to

chrysotile at the current occtiptional standaixis does not increase the risk of
asbestoMUsodated disease. See also Mossman, supra note 19, at 298.
46. Bonl, 493 F.2d at 1083. See also Mossman, snpm note 19, at 295. "A

number of epidemtologic studies haw indicated that the relation between the
development of lung cancers and cumulative exposure to aslx»tos is approximately
linear, but wide variations in slope of the line occur apparently related to fiber
type and industrial usage." Id.
47. Id, at 1083-86. See also P. Brodeur, TllE OUSTING OF A.MF.Ria^: A Storv
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was reported in 1906/® Still, despite numerous studies of as
bestos in the United States and England, the causal relation

ship between asbestos and disease received little public atten
tion/® Asbestos manu&cturers finally acknowledged the as
bestos hazard in 1965, when Dr. Irving J. SelikofF of the Mt.

Sinai Hospital Environmental Sciences Laboratory in New
York and the leading expert on asbestos-related disease, pub
lished a well-documented study on the issue. Dr. SelikofF con
cluded that **asbestosis and its complications are significant

hazards among insulation workers."®® Later studies have since
confirmed these findings.®*
Although the harmful effects of asbestos exposure were
known as early as the beginning of the century, lawsuits against
asbestos producers and manufacturers of asbestos containing

products are a relatively recent phenomenon. Again, the un
usually long latency period is to blame: individuals exposed to
asbestos after World War II did not show any sigpns of illness

for twenty to forty years or more. As a consequence, the first

products liability suit against a manufacturer was not filed until
1968.®® Although that case and a second were settled for rela
tively small amounts, the 'third suit, Borel v, Fibreboard Paper
Products Corporationt^ filed in 1969, was decided with a ver
dict for the plaintiff, an insulation worker, and affirmed on ap
peal.®^ The court found that the manufacturer had violated
its duty to warn Borel of the known hazards of working with
asbestos, and hence was liable for damages to his widow.®®
As predicted,®® Borel began a flood of litigation that has
OF Asbestos-Carnage, Cover-up, and Utigation (1985). Brodeur puts forth

contindng evidence that the asbestos industry initiated a conspiracy to cover up
the medically known risks of asbestos exposure which were discovered in the early
1900's. The author tdls the story of how a small group of plaintiff's attorneys

banded together in the late 1960's, to conduct a discoveiy campaign that ultimatt^
tmcovered evidence that cnuhed the manufacturers' stateof-the-art defense. Id.

48. Treiger, supra note 15, at 181.
49. Treiger, supra note IS, at 181.

50. Trdger, supra note 15, at 181 (quoting SelikofF, Churg & Hammond, The
Occurrence of Asbesiosis Amortg Industriat Insulation Ylorkers, 132 ANN.\tS N.Y. ACW.
Sa. 139, 152 (1965)).

51. BoreK 493 F.2d at 1085. See also Mossman supra note 19.
52. Treiger, supra note 15, at 181.

53. 493 F.2d 1076 (5th Gr. 1973), cert, denied, 419 U.S. 869 (1974).
54. Id.

55. Id. Borel died before the district court readied the trial stage.

56. Id. The litigadon that followed Borel turned out to be the "legal tidal
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literally deluged the courts to date.®' By August of 1987, over
50,000 asbestos related cases were filed making asbestos litiga

tion one of the festest growing areas of tort law.®® Most of
these suits involve claims for personal injury, removal costs, or

insurance coverage under general liability policies.®® If the
backlog in the courts was not enough, the plaintiffs problems
were further complicated when the largest manufecturer of
asbestos, Manville Corporation (formerly Johns-Manville

Corp.), filed for bankruptcy in August of 1982.®®"At the time,
Manville was a defendant in 16,500 cases.®* Other manufac

turers have attempted to settle the claims against them.®®
Today, despite its harmful effects, asbestos is still pro
duced and widely used. Patents have been issued for more

than 5,000 different asbestos-containing products.®® Some of
these include electrical insulation, wall and ceiling boards, pot-

holders, pipes, brake shoes and theater curtains.®^
D. Abatement of Asbestos and the Asbestos Hazard Emergency
Response Act of 1986

The United States Environmental Protection Agency esti

mates that 733,000 public and commercial buildings in the
United States contain fnable asbestos or asbestos-containing

material (ACM).®® Although asbestos-containing material may

wave" and "tip of the Iceberg" that it was touted to be in xarioiis periodicals of
the early 1980*s.

57. See The Nat'l Law J., May 22, 1989, at 14, col. 2. The issue of backlog in
the courts of asbestos cases may surface in Congressional hearings.
58. Kirkhnd, supra note 10, at 575 n.5.

59. Kirldand, supra note 10, at 375 n.5.

60. Trelger, supra note 15, at 184. The propriety of Manville's bankruptcy
filing as a shield against litigation has been questioned. Manville's bankruptcy
filing revealed that the com|»ny had spent more on lawyers than on health injury
claims. Legal fees liad totaled $24.5 million, as opposed to $24 million for injuries
and $7.5 million for property damage, (footnote omitted) I<L
61. Treiger, supra note 15, at 184.
62. Asbestos Firm Offers to Pay, San Fraitdsco Chron., Nov. 6, 1990, at All,
col. 3. E^le-Picher Industries, Inc. is one of the aslrestos firms currently at
tempting to settle over 65,000 outstanding claims against it.
63. Asbestos Exposure, supra note 19, at 1.
64. Asbestos Exposure, supra note 19, at 2. See also Treiger, supra note 15, at
180 n.9.

65. EPA Report to Congress, suptn note 29, at 8. By EPA estimates, the cost
of removal in these buildings would be $53 billion (discounted at 10% over 30

years). Id. However, due to uncertainties as to the amount and comUtion of the
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not currently be friable in all buildings, it may at any given

time begin to deteriorate.^ The deterioration of asbestos is
what creates a health hazard for building occupants.^^ Once
the harmful asbestos fibers become airborne, they are inhaled

by building occupants. The problem is compounded by dust
particles circulating and recirculating in heating and air condi
tioning(HVAC)systems.^ Many buildings contain asbestos in

every square foot of ceiling and floor space;®® some estimate
cleanup of asbestoscontaining buildings to take up to forty
70

years.

Federal laws requiring identification and abatement of
asbestos-containing products currently apply only to schools.
The Asbestos Hazard Emergency Response Act of 1986
(AHERA), ordered both public and private school systems
throughout the United States to inspect their buildings for as
bestos, determine where asbestos-containing materials posed
hazards, and abate those hazards.^' Under the Act, the EPA

dbtributes loan and grant money to financially needy schools

to help fund asbestos abatement costs.^®
The AHERA also required the EPA to conduct a study to
determine both the extent of danger to human health posed

by asbestos in public and commercial buildings and the proper
means of dealing with the problem. Specifically, Congress
wanted to know whether public and commercial buildings
should be subject to the same inspection and response action

asbestos, some estimate cleanup costs as high as $100 to $150 billion (footnote
omitted). Mossman, supra note 19, at 294.
66. Ste supra notes 24-28 and 3ccom(»nying text.
67. M

68. Diamond, supra note 26, at 82.

69. Brown, What Lawyers Musi Know About Asbestos, 73 A.B.A. J. 74 (Nov.
1987) (hereinafter Brown]. Asbestos-containing materiab (ACM) may be fotmd in
cement products, acoustical plaster, flixprooniig textiles, wallboard, ceiling tiles,
vinyl floor tiles, thermal insulation and other building materials.
70. Diamond, sttpra note 26, at 82.

71. See general^ Asbestos Hazard Emergency Response Aa of 1986, 15
U5.C.A. §§ 2641-2654 (West 1984 & Supp. 1987). AHERA was enacted to estab

lish a comprehensive regulatory framework of inspection, management planning,
operations and maintenance activities and appropriate abatement responses to
control asbesto»containlng materials in schools. While recognizing that tliousands
of buildings contain asbestos, congress singled out schoob as a starting place to

begin abatement—die protection of children being a priority. EPA's regulations
implementing these requirements arc publbhed in 40 C.F.R. §§ 763.80-.119 (1988).
72. 20 U.S.C. §§ 4011-4022 (Supp. V 1987).
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requirements that apply to school buildings under the AHERA
school rule.'^

In 1985, the EPA reported its findings to Congress. The
EPA found that exposure to asbestos in public and commercial
buildings presents a significant health risk.'"* However, the
EPA Administrator, Lee Thomas, expressed concern that a

comprehensive federal program requiring asbestos abatement
in all public and commercial buildings could exceed the capa
bility of accredited asbestos abatement professionals to remove
all the asbestos. Thomas also expressed concern that a federal
program would overwhelm governmental enforcement authori
ties.'® Therefore, the EPA concluded that present efforts to
reduce risks associated with asbestos in public and commercial

buildings should focus on assessing and improving the quality
of asbestos-related actions that currently take place in such

buildings. The administrator also stated that if a rule similar to
the AHERA school rule were imposed on public and commer
cial buildings, it could "pose a serious obstacle to the success
of the schools program."'® The EPA estimated that while the.
total cost of the AHERA program is approximately $3 billion,
a similar regulatory program in public and commercial build

ings would cost approximately $51 billion."
73. Asbestos Hazard Emcrgpncy Response Act of 1986, § 21S<3), 15 U.S.C. §
2641(b)(3)(Supp. V 1987).
74. EPA Report to Congress, supra note 29, at 16.
75. Letter from Lee M. Thomas. EPA Administrator, to George Bush. Presi

dent of the Senate, and James C. Wright, Jr., Speaker of the Hotise of Represen
tatives 2(Feb. 26, 1988) {pubtidud in EPA Report to Congress, supra note 29, after
p. 36).
76. Id. at 5. The administrator explained that:

It has taken a great effort over six years to put ilie school asbestos
program in place. We should be very careful not to take steps which
undermine its completion. During the next several years, AHERA
school rule activities will stretdt the resources of tliis country, in

terms of trained and accredited inspectors, planners, removal contrac
tors, and laboratories, as well as compliance assistance and enforce
ment capabilities among Federal. State, tribal and local governments.

Although we expect the supply of accreditcti professionals and labora
tories to expand in response to the demand for increased services,
any significant additiond demand imposed • by new and immediate
regulation could pose a serious obstacle to tlie success of the schools
program.

Id.

77. Id. at 4. "There are approximately 35.0()0 school buildings which contain
friable asbestos, as compared to more than 730,000 public and commercial build-
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In the state of California alone, the Office of the State

Architect estimated the cost of abating asbestos in state public

buildings would exceed $1.2 bilUon.^^ Further, the removal of
in-place asbestos causes release of asbestos fibers into the air.
In the event that an individual contracts an asbestos related

disease as a result of this removal, both the party performing

the work and the party ordering it face liability. Owners of
commercial buildings are also faced with difficult decisions in

dealing with the "time bomb** effects inherent in asbestos.^^
Owners that rely on inspection and air-sampling may only be

postponing the inevitable.®® Views differ as to the "safe" life
span of the product if left in-place, and as to the efficacy of

encapsulation, enclosure and other abatement techniques.®^
Since safe levels of asbestos are also currendy under debate, an
owner may face significant exposure to liability if it is deter
mined after harm has occurred that more stringent measures
should have been taken.®'

Should the owner of a commercial building decide to
abate the asbestos containing material, the owner must then
determine who shall bear the tremendous cost of abate

ment.®® Once cost has been allocated, he is then faced with

the problem of finding a qualified asbestos-abatement con
tractor. This too, can be difficult due to the astronomical cost

of liability insurance for these contractors.

ings."
78. Brown, supra note 69, at 74.

79. Gbzerman, supra note 20, at 664. At any time, the adhcsives that hold
the asbestos in place, or the asbestos itseir, can begin to deteriorate.
80. Gbzerman, supra note 20, at 664.
81. Gbzerman, supra note 20, at 662.
82. Gbzerman, supra note 20, at 662.

83. See Hardgan, Asbest<a Abatement Cost Reawery Vnder the Compnhensive En
vironmental Response, CompensatUm, and LiabiUly Act, 14 HarV. Envtl. L. Rev. 253.
This article examines the applicability of CERGLA to asbestos abatement cost
recovery litigation by property owners. Federal courts have generally held tliat
CERGLA does not authorize property owners to sue asbestos manufacturers and
previous owners for recovery of asbestos abatement costs. See, e.g.. Corporation of
Mercer Univ. v. National Gypsum Co., 24 Env't. Rep. Gas. (BNA) 1953 (M.D. Ga.
1986),
in part and rea'd in part, 877 F.2d 35 (11th Cir.), cert, denied, 110 S.
Cl 408 (1989); 3550 Stevens Creek Assoc. v. Barclays Bank, 915 F.2d 1355 (9th
Qr. 1990); Frudenibl Ins. Go. of America v. United States Gypsum, 711 F. Siipp.
1244, 1254 (D.N.J. 1989).
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E. Regulation of Asbestos in the Work Place

In 1970, Congress enacted the Occupational Safety and
Health Act to ensure safe working conditions for the nation's
work force.®^ Under the act, all employers are required to:(1)

furnish employees with a place of employment free from rec
ognized hazards which can cause death or serious injury, and
(2)comply with the standards promulgated by OSHA pursuant
to the Act.®®

Acknowledging the hazards of asbestos exposure posed to
employees, OSHA developed two standards governing asbestos
in the work place. The first applies to the construction indus
try®® and the second applies to all other types of employees,
or the "general industry."®' OSHA's general industry standard
governs all occupational exposures to asbestos except expo
sures of construction employees.®® The general industry stan
dard includes industries such as ship repair and rebuilding,

manu&cturing, secondary processing and brake and clutch
repair.®®
Workers who are exposed to asbestos in office buildings
would be categorized under the general industry standard.
Under the general industry standard, exposure is only "occupa
tional" in the sense that exposure is unrelated to the
employer's operations. OSHA contemplated that because expo
sure levels would be low in office buildings, the employer's
only requirement would be to initially monitor the asbestos

levels present.®® However, if the employer has relied on objec
tive data indicating the release of asbestos in unlikely, he need

84. 29 US.C. §§ 651-78 at § 651(b)(1982 & Sxipp. IV 1986).
85. Id. § 654(a).

86. See 29 C.F.R. § 1926.58 (1988) {amended by 53 Fed. Reg. 35.610 (1988)).

The construction tndiutry standard regulates exposure of asbestos for those whose
occupation requires them to directly liandle ACM. Tliose people who are exposed
to asbestos because of Its presence in thier oflice buildings would fall under the
"general industry" standard.

87. See id. § 1910.10Dl(aXl*2). In order to limit the scope of this paper, only

the general industry standard wilt be fully disaisscd as it is most relevant to the
California statute dealing with asbestos notification.

88. Id. § 1910.100l(a)(l-2). Exposure to asbestos in the construction industry
is governed by 29 C.F.R. section 1926.58.
89. 29 C.F.R. § 1910.1001 (1988).
90. Id.
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not conduct initial monitoring.^' Under the OSHA standard,
building owners do not incur any specific obligation to occu
pants of the building who are not employees.
For both industry standards (general and construction),
OSHA has set the same permissible es^sure limit (PEL) in

regard to acceptable levels of airborne asbestos.^ Exposure
cannot exceed (1) the "time weighted average limit" of 0.2 fi
bers per cubic centimeter (^cc) measured as an eight hour

time weighted average (TWA),®® or (2) the "excursion limit"
of 1.0 F/cc averaged over a thirty minute sampling period.®^
The so called "action level" is an airborne concentration level

of 0.1 fiber per cubic centimeter (^cc) of air calculated as an

eight hour time weighted average.®®
Each employer sulyect to the general industry standard is
required to conduct initial air monitoring to determine expo
sure levels for employees who are, or may reasonably be ex
posed to airborne asbestos concentrations exceeding the 0.1

^cc action level or the 1.0 f/cc excursion limit.®® Periodic
monitoring must be conducted with such fi'equency and pat
tern as to represent with reasonable accuracy the levels of as

bestos exposure to employees.®'
If the initial monitoring or periodic monitoring indicates
that employee exposure is below the action level or the excur

sion limit, the employer may discontinue monitoring.®® How
ever, if changes in activity create new or additional exposures
above the action level or excursion limit, or if the employer
has any reason to suspect that a change may result in new or

91. Id,

92. Although states are free t6 enact more stringent standards, they mtist at
least comply with the standards set by the federal OSIIA statute. In California,
the PELs are the same as those of the federal statute described in the text Cal.

Code Reg. tit 8, § 5208 (1990).

93. See 29 C.F.R. §§ 1910.1001(c). 1926.58 (1988) {amended by 53 Fed. Reg.
35,610 (1988)).

94. See id. % 1910.1001(c), 1926.58 {amended by 53 Fed. Reg. 35,610, 35,625 &
35,627 (1988)).

95. Id. §§ 1910.1001(b), 192638(b).

96. Id. § 1910.l00l(dK2)(i) {amended by 53 Fed. Reg, 35.610, 35,626 (1988)). If,
however, an employer has relied upon objective data indicating that airborne
concentration levels will not exceed the action level and/or excursion limit, then

no initial monitoring is required.
97. Id. § 1910.1001(b)(3).
98. Id. § 1910.1001(d)(4).
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additional exposure, monitoring must be recommenced.®® If
the employees' exposure level may reasonably be foreseen to
exceed the action level or excursion limit, sampling shall be

conducted at intervals not to exceed six months.*®®
The OSHA standard also requires some notification to

employees of the results of any exposure monitoring.'®*
Wfithin fifteen working days after the receipt of the results of

any monitoring performed under the standard, the employer is
required to notify the affected employees of the results in writ
ing.*®^ If die monitoring results indicate that a PEL was ex
ceeded, the notification shall contain the corrective acdon the

employer will take to reduce employee exposure to or below
the PEL.*®®

If either the action level or excursion limit has been ex

ceeded, the employer must institute a training program for all

employees who have been exposed^*®^ The training program
is designed to give employees information regarding the risks
involved in asbestos exposure and procedures that have been

implemented for employee protection.*®' OSHA also re
quires that a medical surveillance program be established to
monitor the health of those employees who have been or will
be exposed.*®®
If airborne asbestos concentrations exceed permissible

exposure levels (PEL's),*®' more stringent action is required
by the employer. The employer shall establish and implement
a written program to reduce employee exposure to or below
the limit by means of engineering and specific work practice con
trols.*®® These programs may include acts such as providing
tools with local exhaust systems, and working with asbestos

only when wet so as to prevent fibers from becoming air-

99.
100.
101.
102.
109.

Id. §
Id. §
Id. §
I± §
Id. %

i9l0.i00l(dK5).
1910.1001(dK3).
1910.1001(7).
1910.1001(7)(i).
1910.1001(7Kh).

104. Id. § 1910.l001(j)(5Xi) (1988) (ammded by 53 Fed. Reg. 35,610, 35.627
(1988)).
105. Id. § 1910.1001(jX5Xui).
106. Id. § 191O.IO0iaXIXH).

107. See supra notes 92-95 and accompanying text.
108. SIM 51 C.F.R. § 1910.100i(()(2)(i).
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borne.*®®

During the interval necessary to install or implement feasi
ble engineering and work practice controls, and in situations
where such controls are not feasible,*'® the employer must
regulate the area by demarcating it from the rest of the work
place. Access is limited to authorized personnel only, and
those entering the regulated areas are required to wear OSHA

approved respirators and full protective work clothing.***
Warning signs must be posted at each regulated area and
each approach to the regulated area. The warning signs must
provide the following information:
DANGER. ASBESTOS.
CANCER AND LUNG DISEASE HAZARD.
AUTHORIZED PERSONNEL ONLY.
RESPIRATORS AND PROTECTIVE CLOTHING ARE

REQUIRED IN THIS AREA.'*^
Similar labels of warning must also be affixed to all raw materi
al, mixtures, scrap, waste, debris, and other products contain

ing asbestos.**®
In addition to these requirements, the employer must also
supply special lunchroom facilities for those employees work
ing in the areas where airborne asbestos exceeds the

pel's.**'* OSHA also provides for specific housekeeping prac
tices.*'®

An employer who frils to comply with OSHA's asbestos
stsmdards faces both civil and criminal penalties. Civil penalties

may be up to $1,000 per violation.**® Willful or repeated viola
tions may result in fines up to $10,000.**^ A willful violation
109. Id. § IQlO.lOO^fXlKv'vi).
no. Id. §§ 1910.1001(e). (I), (g)..
111. Id.

112. Id. § 1910.1001(jKI)rt)113. Id. § 1910.1001QX2K>)- Labeb should read: DANCER-CONTAINS ASBES
TOS FIBERS. AVOID CREATING DUST. CANCER AND LUNG DISEASE HAZ
ARD.

114. Id. § 1910.1001<iK3)(i).

115. Id. § 1910.1001(k). llie purpose of these controls is to prevent asbestos
that has attached to an employee's clothes from spreading and tlttreby endanger
ing others around him.

116. 29 U.S.C § 666(b)(1982).
117. Id. § 666(c).
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that causes an employee's death is punishable by a criminal

fine of up to $10»000, imprisonment up to six months, or
both. Criminal penalties can be doubled for subsequent convic
tions."®

F. Califomia Relation ofAsbestos in the Work Place
Existing law in California prohibits the spraying, use or
sale of asbestos or asbestos products for the construction of

buildings."® California law also includes various provisions
concerning asbestos abatement and control."® However, not
until 1988 did the California legislature require the owners of

buildings which contain asbestos products to notify employees
about asbestos exposure. The Califomia Asbestos Notification
statute"* requires the owner of any building constructed pri
or to 1979, who knows that the building contains

asbestos-containing construction materials, to provide written
notice to all employees of that owner working within the build

ing.'®® The notification must contain certain information in
cluding the existence of and conclusions from any survey con
ducted to determine the presence and location of asbestos

containing construction materials within the building."® Spe
cific locations within the building identified by the surveyor or

known by the owner to contain asbestos must be dis
closed.'®^ General procedures regarding the handling of
asbestos-containing products in order to prevent or minimize
disturbance, release, and exposure to asbestos must also be

provided.'®® In addition, the building owner must give infor
mation regarding potential health risks or impacts that may re
sult from exposure to asbestos.'®®
However, if the owner of the building has no special

knowledge of the health risks associated with asbestos or the
procedures designed to minimize the exposure and release of
118. Id. § 666<e).

119. See genemUy Cal. HEALTH & SAFETY CODE § 25910 (West 1984).
120. See genemify CaL. HEALTH Se SAFETY CODE g§ 25925-25929, 25999 (West
1984 & Supp. 1989).

121. Id. gg 25915-25924 (West 1984 & Supp. 1989) See Appendix A.
122. Cal, Health & Safety Code g 25915(b)(West 1984 & Supp. 1989).
123.
124.
125.
126.

Id. g 25915(a)(1).
Id. g 259l5(aK2).
Id. g 259I5(aX3).
Id. g 25915(aX5).
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asbestos, he is not required to provide it. He has no affirma
tive duty under the statute to seek out this information for his
employees. Instead, he must encourage his employees to find

this information on their own by contacting local or state pub
lic health agencies.'^^
Furthermore, the statute requires that notification be giv
en to employees within fifteen days of the first receipt of the
building owner of information identifying the presence or loca
tion of asbestos-containing construction materials, and annually
thereafter."® New employees must be provided the same in
formation within fifteen days of commencement of work in the

building.*^ The owner must also provide supplemental no
tice if new information has been obtained during the previous
ninety days that pertains to any provision required in the no
tice.'®®

An owner who is required to give notice to his employees
tinder the statute must also give notice to other building own
ers and to those with whom he is in privity of contract'®' If
a person contracting with an owner receives notice pursuant to
the statute, that contractor must provide a copy of the notice
to his employees working in the building.'®^ Receipt of no
tice pursuant to the statute shall constitute knowledge that the
building contains asbestos-containing construction materials
for purposes of the statute.'®® The owner must also make
readily available all existing asbestos survey and monitoring
data in regard to the building.'®^ All those to whom he is re
quired to give notice under the statute may review and photo
copy this information at the building or a location nearby.'®®
If however, the asbestos containing construction materials in
the building are limited in certain respects so that the dangers
of release are minimized or only certain employees are in dan
ger of coming into contact with the asbestos, a limited form of

notice will be allowed.'®® In this situation, only those employ127. Id. § 25915(c).
128. Id. § 26915.2(a).
129. Id.
130. Id.

131.
132.
133.
134.

Id, § 25915.5(a).
Id. § 25915.2(b).
l± § 25915.2(a).
Id. % 25917.

135. Id.

136. Sea genemlfy Cau HEALTH ie SAFETY CODE §§ 25915.2(c). (d) 3e (e)(West
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ees who are working in or entering the areas of the building
that contain asbestos will be notified.*®'

The statute also provides that when any construction,
maintenance, or remodeling is conducted in an area of the

building where employees might come into contact with, dis
turb, or cause to be released, the asbestos-containing material,
the building owner shall post a dear and conspicuous warn
ing.*®® The notice may be in either of two forms:
CAUTION. ASBESTOS.

CANCER AND LUNG DISEASE HAZARD.

DO NOT DISTURB WITHOUT PROPER TRAINING AND

EQUIPMENT.*®®

DANGER. ASBESTOS.

CANCER AND LUNG DISEASE HAZARD.
AUTHORIZED PERSONNEL ONLY.

RESPIRATORS AND PROTECTIVE CLOTHING ARE

REQUIRED IN THIS AREA.*'*®
The statute also provides that the owner of the building

may elect to prepare an asbestos management plan.*^' If the
owner chooses this option, the plan shall be designed to mini
mize the potential,for release of asbestos fibers and to outline
a schedule of actions to be undertaken with respect to the as

bestos.*^^ The plan must be prepared by a person accredited
to prepare management plans for schools pursuant to the As
bestos Hazard Emergency Response Act.*^® To comply with
the notification requirements of the statute, the owner must

still provide employees, other owners, and those with whom he
is in privity of contract with the specific locations of asbestos
in the building, potential health risks that may result from ex
posure to asbestos,*^^ and information conveying that any
1984 & Supp. 1988).
137. Id. § 25915.2(cK3).
138. Id. % 25916.
139. Id. § 25916(a).
140. I± § 25916(b).

141. Id. § 25915.1(a), (b).
142. Id.

143. See 15 U.S.C. § 2646 (Supp. V 1987).

144. Cal. Health & Safety Code § 259l5.1(aK2). As wriiien, il»e statute does
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disturbance or movement of the asbestos by the employee
should not be attempted.*''^ He must also notify employees
of the existence and contents of the management plan and its
availability to them.*^^
An owner who knowingly or intentionally £uls to comply

with the provisions of the statute, or knowingly or intention^ly
presents any false or misleading information to employees or
any other owner, is guilty of a misdemeanor, punishable by a
fine of up to $1000 or up to one year in jail, or both.*'^^
III.

Identification Of The Problem

The remainder of this comment addresses the problem of
an employee who has been notified of the asbestos hazard in
her building under the California Asbestos Notification statute
and subsequently develops mesothelioma as a result of asbes

tos exposure in her work place. Although abatement of asbes
tos in buildings is the ultimate goal, the tremendous costs of
abatement and lack of federal regulation requiring abatement
in commercial buildings will prevent it from occurring for sev
eral decades. Thus, in-place asbestos in buildings has the po
tential to be released and harm occupants of the building. Cur
rently, only those employees who work with asbestos, such as
construction workers, are given warnings of the dangers of
asbestos exposure. Yet those employees who work in office
buildings may also be exposed to asbestos at dangerous or

even deadly levels. Legislation must be enacted which will pro
tect alt employees, while still protecting from liability those
building owners who cannot afford to abate the asbestos.
IV.

Analysis

In the hypothetical posed earlier in this comment, Mary is
forced to decide whether or not she should continue to work

not state what the health "risks or impacts" of asbestos exposure are. It is as
sumed that this information miut be sougfit out by the building owner. Also,
contrast this section with secdon 25915 (b), which allows a building owner who
has no special knowledge of the potenUal health, impacu of asbestos exposure to
merely encourage employees to contact local or state public health agencies to
obtain the requisite informaUon.
145. Id. § 259I5.Ka).
146. Id.

147. Id. § 25924.
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in a building she knows contains asbestos. While she is un
doubtedly concerned about the health risks of asbestos expo
sure, she is also extremely hesitant to leave her job. Suppose

Mary decides to remain at her job. She consequently develops
mesothelioma in eight years and sues both her employer and
the building owner on a negligence theory.

Mary's employer claims that the suit should be dismissed
because it is a claim properly brought under worker s compen
sation law. Where this is true, worker's compensation is the

exclusive remedy for the plaintiff. The building owner raises
the defenses of assumption of risk and contributory negli
gence.

A. Assumption ofRisk in California

The assumption of risk doctrine evolved at common law
as a defense to a negligence claim."® Under the doctrine, a

plaintiff who voluntarily assumes a risk of harm arising from
the negligent or reckless conduct of the defendant cannot re
cover for such harm."® While courts use the term "assump
tion of risk" in several different senses, three basic perspectives
have evolved. The first is referred to as "express consent.

Under the express consent theory, the plaintiff, in advance,
gives his express consent to relieve the defendant of an obliga
tion of conduct toward him, and to take his chances of iryury

from a known risk arising from what the defendant is to do or
leave undone.*®* The result in this situation is that the defen

dant is relieved of a legal duty to the plaintiff. Since he has no

duty, he cannot be charged with negligence.*'^
Under this theory, the building owner is likely to have

difficulty proving that Mary's consent was "express." Mary
merely received notice of the asbestos conditions in her work
place from her employer; she did not expressly consent to
exposure. Furthermore, although one might argue that Mary's
consent could be inferred by her continuing to work in the

building, an inference of consent is not sufficient under an
148. W.R. Keeton, D. Dobbs. R. Keeton & D. Owen, Prosser a.nd Keeton
ON Torts 45! (5th ed. 1984) (herdnafier KEETOX].
149. Keeton. supm note 148, at 451.
150. Keeton, supra note 148, at 480.

151. Keeton, supra note 148, at 480 (footnote omitted).
152. Keeton, supra note 148. at 480.
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''express consent** defense. Rather, the consent must be defi

nitely expressed so as to leave no doubt or ambiguity in the
minds of either party. In the situation where the plaintiff does
not bargain for the terms of an agreement drafted solely by
the defendant, the defendant must show that the terms were

explained to and understood by the plaintiff in order to pre
vail with an "express consent** defense.'®®

If a building owner is unable to prove "ejqjress** assump
tion of risk, he may still succeed under another theory of as
sumption of risk. The second theory of assumption of risk
rests upon a "duty perspective.**'®^ In this situation the plain
tiff voluntarily enters into a relationship with the defendant,
with full knowledge that the defendant will not protect him
against certain future risks. Since the plaintiff enters into the
relationship with knowledge of the excused duty of care, the
defendant can argue that a reasonable person could infer that

the plaintiff consented to the negligence. This is a type of"im
plied** assumption of risk. For example, a person who goes to a
baseball game and sits in an unscreened seat impliedly con
sents to the risk that he may be struck by a baseball, and if he

is injured, he will be precluded from recovering damages for
his iiyury.'®®
Under this "implied** theory of assumption of risk, the

building owner is more likely to escape liability. Although
Mary's employer cannot avail himself of this defense since

Mary had been working in the building for twelve years prior
to her notification of the presence of asbestos. However, the

implied assumption of risk defense may apply to those employ
ees who accept employment and are notified within the
fifteen-day requirement of the asbestos contents of the build

ing. One could argue that the employee is entering into the
relationship with the employer with full knowledge of the work
place hazards and in doing so has chosen to assume the risk of
asbestos related injury. Arguably, if the employee quits his job
and does not assume the risk of exposure, he would suffer

little adversity since he had only worked at thejob for a couple
of weeks.'®®

15S. Restatement (Second) of Torts § 496 B comment c (1965).
154. KEETON, supra note MS, at 481.

155. Neinstdn v, Los Angeles Dodgers, Inc., 185 Cal. App. 3d 176, 229 Cal.
Rptr. 612 (1986).

■ 156. TIjU argument assumes that the employee was not exposed to enough
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The employee, on the other hand, could argue that since
he was not notified of the asbestos hazard until after he began

working, it would have been impractical for him to simply quit
once he was notified. This argument is especially convincing

where the position the employee holds is one that is not easily
obtainable.

^ .

The third assumption of risk doctrine is called the mis
conduct defense.**"' Under this theory the plaintiff is aware

of a risk that has already been created by the negligence of the

defendant, yet he still chooses to encounter it. If the choice is
voluntary, the plaintiff may be found to have agreed to relieve
the defendant of his duty.*" This too, is a type of "implied**

assumption of risk. The Restatement Second of Torts exempli

fies this situation in the following hypothetical:

An independent contractor finds that he has been fur
nished by his employer with a machine [that] is In a dan

gerous condition. He notifies his employer of the danger
ous condition, yet the employer does nothing to aire the
defect. The independent contractor continues to use the
defective machine. In this situation, he may not be negli

gent in doing so, since his decision may be an entirely
reasonable one, because the risk is relatively slight in com

parison with the utility of his own conduct; and he may
even act with unusual caution because he is aware of the

danger. [However], the same policy of die common law
which denies recovery to one who expreswly comente to

accept a risk will prevent his recovery in such a ca.sc."
A recent case in California is analogous to the Restate

ment hypotheUcal. In King v. Magnolia Homeowner's Associor
an independent'contractor came to the defendants

premises in response to a complaint that the air conditioner
was not working. He successfully went up and down a ladder
to the building roof to see what was wrong with the air condi
tioner.'®' The ladder was affixed to the building and went ^ir-

ty feet straight up the building.'®' However, during his initial
asbestos during the two week period to cause disease.
157. KEETON, supta note 148, at 481.
158. KEETCm, supra note 148, at 481.
159. RESTATEMENT (SE0(»ID) OF TORTS § 496 A (1965).

160. 205 Cat. An>. 3d 1312, 253 Cal. Rptr. 140 (1988).
161. Id. at 1314. 253 Cal. Rptr. at 141.
162. Id.
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trip up and down the ladder, plaintifif noticed that the ladder
seemed "too close" to the building for him to climb comfort
ably.*®* He had to bend his knees outward, and when he
placed his feet on the rungs his toes would touch the build
ing.*®^
After his first trip up and down the ladder, plaintiff went
to defendant's manner and complained that the ladder was

unsafe, and he asked the manager if there was any other way

to get to the roof.*^ The manager responded that "There's
nothing to it, I go up there all the time myself."*®® Plaintiff,

in response, told the manager that, "Well, I guess if you can
do it, I can do it."*®'

Plaintiff ascended the ladder again and repaired the air

conditioner.*®® The accident he sought recovery for occurred
on the way down when plaintiff was just three or four steps
down fi*om the top.*®® Plaintifif had' difiBcuIty maneuvering
down the ladder and fell, sus^ining serious injuries."® The
court held that the plaintiff, having already succeeded in climb
ing the ladder once, assumed the risk he could do it again."'
"He had knowledge and appreciation of the specific risk in
volved, and he voluntarily exposed himself to the danger."*'^
Mary's case is not unlike that of the plaintiff in King, The
difficulty in proving an "implied" assumption of risk lies in the
meaning of the word "voluntary." If her words or conduct
make it clear that she refuses to accept the risk, she does not
assume it."* However, when her actions are otherwise, she
may still assume the risk. The Restatement (Second) of Torts
addresses this problem:
The plaintiffs mere protest against the risk and demand

for its removal will not necessarily and conclusively pre
vent his subsequent acceptance of the risk, if he then pro-

163. Id.

164. 205 Cal. App. 3d 1312, 1314, 253 Cal. Rptr. 140, 141 (1988).
165. Id.
166. Id.
167. Id.

168.. 205 Cal. App. Sd 1312, 1314, 253 Gal. Rptr. 140, 141 (1988).
169. Id.
170. Id.

171. Id. at 1315, 253 Cal. Rptr. at 142.
172. Id. at 1315, 253 Cal. Rptr. at 143.
178. Restatement (Second) of Torts § 496 E comment a (1965).
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ceeds voluntarily into a situation which exposes him to it.
Such conduct normally indicates that he does not stand on

his objecdon, and has in fact consented, although reluc
tantly, to accept the danger and look for himself.

If Mary has indeed expressed unwillingness to accept the risks
of exposure to asbestos, yet continues to work in the building,
the building owner will undoubtedly argue that her actions
outweigh her words.

Mary's "Catch 22" situation forces her to choose between
two evils. She may either keep her tenured job that she enjoys
and run the risk of possible disease and death, or quit her job
and risk losing tenure, benefits and a comfortable s^ary in
order to avoid an injury that may never occur. In this situa
tion. the Restatement provides:

The plaintiffs acceptance of the risk is not to be regarded
as voluntary where the defendant's tortious conduct 1^

forced upon him a choice of courses of conduct, which
leaves him no reasonable alternative to taking his chanc

es

[W]here the defendant is under a duty to the

plaintiff, and his breach of duty compels the plaintiff to
encounter the particular risk in order to avert harm to
himself, his acceptance of the risk is not voluntary, and he
is not barred from recovery."*

Here, Mary may argue that, in the words of the Restatement,
she continued working "to avert harm" to herself, namely the
loss of income, benefits, and tenure, that would occur if she

quit. Mary's strongest argument is that the risk she assumed
was not voluntary because it was totally unreasonable for her
to leave herjob of twelve years. The building owner may argue

that even though he forced a decision upon Mary, the alterna
tive choice of leaving herjob afforded her full protection.
Also, it may be difficult for the building owner to prove

that Mary had "knowledge and appreciation" of the risk since
such a determination would require an examination of Mary's

subjective intent."' Where the dangers are spelled out in the
174. Id.
175. Id. comment c.

176. Id. comment d. If the plaintifT under tlte drcumstances is reasonaMy re-

quired to elect a certain choice, ilie particular risk may still be considered as a
voluntary one.
177. Id. § 496 D comment c.
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statutory notification, the only question is whether the plaintiff
appreciated the danger itself and its nature, character, and

extent."® In the hypothetical, however, the employee has
been encouraged by the building owner to investigate on her
own the risks involved in asbestos exposure. If the employee
fails to educate herself about the dangers of asbestos, her em
ployer may raise the defense of contributory negligence.

B. Assumptiim ofRisk or Contributory Negligen(xJ
Courts have sometimes considered a fourth type of as

sumption of risk: contributory negligence."® Contributory
negligence exists when there is negligence on the part of both
the plaintiff and the defendant. In theory, the distinction be
tween assumption of risk and contributory negligence is that
assumption of risk rests upon the voluntary consent of the
plaintiff to encounter the risk and take his chances.'®® If he

does so, he cannot recover at all. Contributory negligence, on
the other hand, rests upon the plaintiffs failure to exercise the
care of a reasonable person for his own protection.'®' If he
fails to do so, he may still recover, although in a lesser
amount, because his own percentage of fault will reduce his
damages award accordingly.
While there has been a strong movement to abolish the
assumption of risk doctrine altogether because of its un&imess

in cases of genuine hardship, the doctrine has not been totally
abrogated in California. In King, the appellate court interpret
ed the California Supreme Court's decision in Li v. Yellow Cab

Company^^^ as abolishing assumption of risk only when it
overlaps with the unreasonable conduct of the plaintiff in foil
ing to care for his own safety; it is then subsumed by contribu
tory negligence.'®®

Under the foregoing analysis, it is unlikely that the build178. Id.

179. Id. § 496 A coniment c.

180. KEETON, supra note 148, at 451.

181. Keeton, supra note 148, at 451 ("Contributory negligence u conduct on
the part of the plaintifT, contributing as a legal cause to the harm he has suf
fered, which falls below the standard to which he is required to conform for his
own protection (footnote omitted).").

182. 13 Cal. 3d 804, 532 P.2d 1226. tl9 Gal. Rpir. 858, (1975).
183. Sse King v. Magnolb Homeowner's Ass'n, 205 Cal. App. 3d 1312, 253 Cal.
Rptr. 140 (1988). Other cases have interpreted Li the same way.
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ing owner will be able to avoid liability to an employee who

works in his building on a theory of express assumption of
risk. He may possibly be able to escape liability if the plmntiff
is his own employee, but it is very doubtful that a building
owner can avoid liability to his lessee^s employees. Still, under

the two theories of implied assumption of risk, the building
owner may be liable to the injured employee.
The determination of whether or not the plainuff has

been contributorily negligent will be fact specific. In applying
the "reasonable person" standard, the court will likely consider
the importance of the interest the plaintiff is seeking to pr^
tect, the probability and gravity of each alternative nsk, and
the difficulty or inconvenience of one course of conduct as

compared with the other. In those Jurisdicdons that have com
pletely barred recovery under any theory of assumption of risk,
and even in jurisdictions where it is still a defense, the theory
of contributory negligence will limit the plaintiffs recovery.
C. Assumption ofRisk and Employer Liability

As previously discussed, a defense of assumption of risk
may be valid for a building owner in a suit by an employee of
a lessor of the building.'®' However, given the advent of

workers' compensation laws, it is highly doubtful that a theory
of assumption of risk or contributory negligence will relieve an
employer/lessee of liability.

«

Workers' compensation law is a form of stnct hability that

has been accepted in all states since 1963.'" Under a
workers' compensation statute, the employer is liable for the
injuries arising out of his business, without regard to either his
negligence, or that of the employee.'®® He is liable for inju
ries caused by pure unavoidable accident, or by the negligen^
of the worker.'®' The three common law defenses of contrib
utory negligence, assumption of risk, and the fellow sen^t
rule are abolished as defenses.'®® In a workers' compensation
185. mrON, supm note 148. at 575. See also Pacific Employew
Indus. Accident Comm'n. 219 Cal. App. 2d 634. 33 Cal. Rptr. 442 (1963) fllte

United Stotcs Supreme Court has upheld the Workmen's Compmsaiton Uw of
Califomb and of other states as being a vaKd exerase of the police power.).
186. KEETON, supm note 148, at 573.
187. KEETON, supm note 148. at 573.

188. KEETON, supm note 148, at 573. Tltese common law defenses are often
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suit, the only questions to be decided are, first, whether the
worker and his injuries are within the scope of the act, and

second, what compensation will be paid.'®® Most statues pro
vide detailed provisions in regard to calculating the amount of
compensation.'®® Usually, the amount is much less than

would be awarded by ajury trial in a civil suit, but the employ
ee gives up his right to ajury trial in return for immediate and

definite payment for his injuries. However, this is the only
recovery the employee will be allowed.

In 1982, the C^ifomia legislature established a special

Asbestos Workers* Account'®' to cover workers' compensa
tion claims for diseases resulting from e3q>osure to asbestos. It

is designed to cover any person whose occupation sut^ected
him or her to asbestos exposure.'®^ A claim, such as Mary's,
brought by an employee against his employer would most like
ly be covered by worker's compensation laws.
V. Proposal

In enacting the Asbestos Notification statute, the legisla
ture sought to protect the health and safety of people who
work in buildings that contain asbestos products.'®® Although
a laudable goal, the statute falls short of fulfilling its purpose
in several respects.
A m^or problem with the statute is that it does not abso

lutely require the building owner to nodfy the employee of the

known dangers of asbestos. If the owner has no "knowledge"
of the risks he can leave it to the employee to seek the infor
mation on his own. One can assume that few employees will

seek this information on their own* Also, given the disagree
ment among the scientific and medical communides as to what

is a safe level of exposure, an employee may obtain inconsis
tent or misleading information. Employers should be required
to provide the necessary informadon to employees. The notice

referred to as the "unholy" trinity.
189. Keeton, supra note 148. at 573.
190. See CaL. LaB. CODE §§ 4451-4855 (West 1988).
191. Gal. Las. Code § 440M406 (West 1988).
192. Id. § 4402(b).

193. Asbestos Notyication to Employees in Buildit^ and Related Penalties: Hearing
on A.B. No. 3713 Before the Assembty Comm. on Labor and Employment, 1987-88
Regular Session (April 6, 1988).
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should contain the description and explanation of the health
action levels or exposure standards established by the state or

federal government. The notice should also set out the risk

levels established by the AHERA school rule, and the acti<m
levels established by state and federal OSHA regulations.
Such a notice is not unduly taxing on the employer, and it fur
ther assures that employees will be able to make informed
decisions as to their safety and well-being. The practice of leav

ing it up to the employee to research what the dangers of as
bestos are does not guarantee employee safety. Employere
should have an affirmative duty to seek out and provide their
employees with this information.

Still, once an employee leams of the risks, he then faces a
difficult decision in determining how to proceed in spite of the

risk. Employees who are given notice of this information will
probably not leave their jobs. They may consider the potential
harm caused by asbestos exposure to be too speculative to be
taken seriously. In this respect, the statute arguably does not

protect the employees at all but merely serves to relieve the
building owner of liabUity he would otherwise iiicur. While the
owner may not totally escape liability, his liability may be sig
nificantly reduced by the contributory negligence of the em
ployee.

The California statute also provides that the owner of a

building that contains asbestos can "elect" to develop an asbes
tos manj^ement plan. However, an elective asbestos manage

ment plan does not ensure that employees will be protected
since many employers will elect not to implement such a plan.
All building owners should be required to develop an asbestos

management plan designed to minimize the potential for re

lease of asbestos. This is the only way to assure employee safe

ty. It is also the only plausible way of attaining the goal of total
abatement of asbestos in buildings.
VI.

Conclusion

Under the new California Asbestos Notification statute, it

is highly probable that any future claim by an employee against
his employer will be covered by workers* compensation law.
However, a building owner may be able to escape full or par194. See supra notes 84-118 and accompanying text.
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tial liability to. an employee of his lessee under a theory of
assumption of risk or contributory negligence. Whether the
building owner is successful with these defenses will depend
on the particular facts of the case, since there are several varia
tions in the statute as to types and requirements of notice.
While the California Asbestos Notification statute is not a

solution to the asbestos problem, it is a step in the right direc
tion. However, in order to assure safety of all workere, it
should be amended to require an affirmative duty on the part
of all employers to notify their employees, in understandable
terms, exactly what the dangers of asbestos exposure are. It
should also be amended to require building owners to develop
an asbestos management plan with an eye toward one day
completely eliminating all asbestos from the work place.
Barbara A Wetzel

454

SANTA CLARA LAW REVIEW

[Vol. 31

Appendix A

§ 24915. Buildings constructed prior to 1979; notice to em

ployees of known asbestos-containing building materials;
contents and form of notice; ^ceptions

(a) Notwithstanding any other provision of law, the owner

of any building constructed prior to 1979, who knows that the
building contains asbestos-containing construction materials,
shall provide notice to all employees of that owner working
within the building concerning all of the following:

(1) The existence of, conclusions from, and a description
or list of the contents of, any survey known to the owner con
ducted to determine the existence and location of

asbestos-containing construction materials within the building,
and information describing when and where the results of the
survey are available pursuant to Section 25917.

(2) Specific locations within the building known to the
owner, or identified in a survey known to the owner, where
asbestos<ontaining

construction materials are present in any quantity.

(3)General procedures and handling restrictions necessary

to prevent, and, if appropriate, to minimize disturbance, re
lease, and exposure to the asbestos. If detailed handling in
structions are necessary to ensure employee safety, the notice

required by this section shall indicate where those instructions
can be found.

(4) A summary of the results of any bulk sample analysis,
or air monitoring, or monitoring conducted pursuant to Sec
tion 5208 of the California Code of Regulations, conducted for

or by the owner or within the owner's control, including ref
erence to sampling and laboratory procedures utilized, and
information describing when and where the specific monitor

ing data and sampling procedures are available pursuant to
Section 25917.

(5) Potential health risks or impacts that may result from

esqposure to the asbestos in the building as identified in sur
veys or test referred to in this section, or otherwise known to
the owner.

The notice may contain a description and explanation of
the health action levels or exposure standards established by
the state or federal government. However, if he notice con-
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tains this description, the notice shall include, at least, a de

scription and e3q>lanation of the no significant risk level estab
lished pursuant to Chapter 6.6 (commencing with Section
25249.5) of Division 20, and specified in Section 12711 of Title
22 of the California Code of Regulations, the school abate
ment clearance level specified in Section 49410.7 of the Educa

tion Code, and the action levels established by state and feder
al Occupational Safety and Health Act regulations.
The notice requirements specified in this subdivision shall
not apply to an owner who elects to prepare an asbestos man
agement plan pursuant to Section 25915.1. In those cases, the

notice requirements specified in Section 25915.1 shall apply.
(b) If the owner has no special knowledge of the informa
tion required pursuant to paragraphs (3) and (5), of subdivi
sion (a) the owner shall specifically inform his or her employ
ees in the notice required by this section, that he or she lacks
knowledge regarding handling instructions necessary to pre
vent and minimize release of, and exposure to, asbestos and
the potential health impacts resulting from exposure to asbes
tos in the building, and shall encourage employees to contact
local or state public health agencies.
§ 25915.1 Asbestos management plans

(a) An owner may elect to prepare an asbestos manage
ment plan for any building subject to this chapter, and in that
case may, upon implementation of that plan, comply with the

notification requirements of this chapter by providing notice
to other owners and all employees of that owner working with
in the building of the following:
(1) The specific locations within the building where

asbestos<ontaining construction materials are present in any
quantity.

(2) Potential health risks or impacts that may result from
exposure to the asbestos.

(3)Information to convey that moving, drilling, boring, or
otherwise disturbing the asbestos-containing construction mate
rial identified may present a health risk and, consequently,
should not be attempted by an employee who is not qualified
to handle asbestos-containing construction material.
(4) The existence and availability of the management plan
and a description of its contents.
(b)For purposes of this chapter, an asbestos management
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plan shall be designed to minimize the potential for release of
asbestos fibers and to outline a schedule of actions to be un

dertaken with respect to the asbestos. The plan shall be pre

pared by a person accredited to prepare management plans
for schools pursuant to Section 2646 of Title 15 of the United
States Code and shall contain all of the following:

(1) The information specified in paragraphs (1) to (5),
inclusive, of subdivision (a) of Section 25915.

(2) A description of an ongoing operations and mainte
nance program which shall include but not be limited to, peri
odic reinspection and surveillance, suggested fiber release epi
sode procedures, measures to minimize potential fiber releas
es, and information and training programs for building engi
neering and maintenance staff.

(3) Recordkeeping procedures to demonstrate implemen
tation of the plan which shall be maintained for the life of the
building to which they apply.

§ 25915.2. Written notice to employees, other owners and
employees of contractors; exceptions

(a) Notice provided pursuant to this chapter shall be pro
vided in writing to each individual employee, and shall be
mailed to other owners designated to receive the notice pursu
ant to subdivision (a) of Section 25915.5, within 15 days of the

first receipt by the owner of information identifying the pres
ence or location of asbestos-containing construction materials

in the building, and shall be provided annually thereafter. In
addition, if new information regarding those items specified in

paragraphs (1) to (5), inclusive, of subdivision (a) of Section
25915 has been obtained during the previous 90 days, then a

supplemental notice shall be provided within 15 days of the
close of that previous 90-day period. Notice shall be provided
to new employees within 15 days of commencement of work m
the building, and shall be mailed to any new owner designated
to receive the notice pursuant to subdivision (a) of Section
25915.5 within 15 days of the effective date of the agreement
under which a person becomes a new owner.

(b) If a person contracting with an owner receives notice
pursuant to this chapter, that contractor shall provide a copy
of the notice to his or her employees or contractors working
within the building.

(c) If the asbestos-containing construction material in the

1991]

ASBESTOS IN THE WORK PLACE

457

building is limited to an area or areas within the building that:
(1) Are unique and physically defined; and
(2) Contain asbestos-containing construction materials in
structural, mechanical, or building materials which, are not
replicated throughout the building; and

(3) Are not connected to other areas through a common
ventilation system; then, an owner required to give notice to
his or her employees pursuant to subdivision (a) of Section
25915 or 25915.1 may provide that notice only to the employ
ees working within or entering that area or those areas of the
building meeting the conditions above.
(d) If the asbestos-containing construction material in the

building is limited to an area or areas within the building that:
(1) Are accessed only by building maintenance employees
or contractors and are not accessed by tenants or employees in
the building, other than on an incidental basis; and

(2) Contain asbestos-containing construction materials in
structural, mechanical, or building materials which are not

replicated in areas of the building which are accessed by ten
ants and employee; and

(3) The owner knows that no asbestos fibers are being
released or have the reasonable possibility to be released from
the material; then, as to that asbestos-containing construction
material, an owner required to give notice to his or her em
ployees pursuant to subdivision (a) of section 25915 or Section
25915.1 may provide that notice only to its building mainte
nance employees and contractors who have access to that area

or those areas of the building meeting the conditions above.
(e) In those areas of a building where the

asbestos<ontaining construction material is composed only of
asbestos fibers which are completely encapsulated, if the owner
knows that no asbestos fibers are being released or have the
reasonable possibility to be released from that material in its
present condition and has no knowledge that other

asbestos-containing material is present, then an owner required
to give notice pursuant to subdivision (a) of Section 25915

shall provide the information required in paragraph (2) of
subdivision (a) of Section 25915 and may substitute the follow
ing notice for the requirements of paragraphs (1),(3),(4), and
(5) of subdivision (a) of Section 25915:

(1) The existence of, conclusions from, and a description
or list of the contents
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of, that portion of any survey conducted to determine the
existence and location of asbestos-containing construction ma

terials within the building that refers to the asbestos materials
described in this subdivision, and information describing when
and where the results of the survey are available pursuant to
Section 25917.

(2)Information to convey that moving, drilling, boring, or
otherwise disturbing the asbestos-containing construction mate
rial identified may present a health risk and, consequently,
should not^be attempted by an unqualified employee. The
notice shall identify the appropriate person the employee is

required to contact if the condition of the asbestos-containing
construction material deteriorates.

§ 25915.5 Notice to persons having privity of contract with
owner; effect of notice or lack of notice; method-of delivery;
liability of owner

(a) An owner required to give notice to employees pursu
ant to this chapter, in addition to notifying his or her employ
ees, shall mail, in accordance with this subdivision, a copy of
that notice to all other persons who are owners of the building

or part of the building, with whom the owner has privity of
contract. Receipt of a notice pursuant to this section by an
owner, lessee or operator shall constitute knowledge that the

building contains asbestos-containing construction materials
for purposes of this chapter. Notice to an owner shall be deliv
ered by first-class mail addressed to the person and at the ad
dress designated for the receipt of notices under the lease,
rental agreement, or contract with the owner.
(b) The delivery of notice under this section or negligent

failure to provide that notice shall not constitute a breach of
any covenant under the lease or rental agreement, and nothing
in this chapter enlarges or diminishes any rights or duties re
specting constructive eviction.

(c) No owner who, in good faith, complies with the provi'sions of this section shall be liable to any other owner for any

damages alleged to have resulted from his or her compliance
with tiie provisions of this section.

§ 25916. Construction, maintenance or other work in area of
asbestosH:ontaining materials; posted wanung

If any construction, maintenance, or remodeling is con-
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ducted in an area of the building area where there is the po
tential for employees to come into contact with, or release or
disturb, asbestos or asbestos-containing construction materials,
the owner responsible for the performance of, or contracting
for, any construction, maintenance, or remodeling in the area
shall post that area with a clear and conspicuous warning no
tice. The posted warning notice shall read, in print which is
readily visible because of its large size and bright color, as
specified in either subdivision (a)or (b).
(a)"CAUTION. ASBESTOS. CANCER AND LUNG DIS
EASE HAZARD. DO NOT DISTURB WITHOUT PROPER

TRAINING AND EQUIPMENT."
(B)"DANGER. ASBESTOS. CANCER AND LUNG DIS
EASE HAZARD. AUTHORIZED PERSONNEL ONLY. RESPI

RATORS AND PROTECTIVE CLOTHING ARE REQUIRED
IN THIS AREA."

§ 25916.5 Designated owner to prepare notice; use by other
owners

(a) When there is more than ope owner of a building or
part of a building subject to this chapter, the owners may
agree in writing to designate one particular owner to prepare
any notice required pursuant to this chapter.
(b)Any owner, other than the owner preparing the notice,
may use a notice prepared by another owner to satisfy the
requirements of this chapter if all of the following are satisfied:
(1)The notice fully complies with that owner's obligations
under this chapter.
(2) That owner does not know that the notice contains
false or misleading information.
(3) That owner does not know that the owner who pre

pared the notice has failed to comply with this chapter.

§ 259i7. Asbestos survey and monitoring data and asbestos
management plans; review by other owners or employees;
time and place for review
An owner shall make available, for review and photocopy
ing, to other owners and all of his or her employees or those

employees' representatives at an accessible place and time, all
existing asbestos survey and monitoring data and any asbestos
management plam which has been prepared, specific to the
building. This place shall be within the building, or another
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building which is leased or also owned by the owner, located
on the same property as the building, and accessible and con
venient to employees, and shall be available during employee

working hours, in^uding lunch and break periods, if any own
er maintains an office or similar facility in the building; if not,

the survey, data, and asbestos management plan shall be avail
able at another place, and at a time accessible and convenient
to employees and their representatives. Any owner may enter

into an agreement with another owner to provide the location
where the survey, data, and asbestos management plan is avail
able to employees within one building pursuant to this section.
§ 25917^ Asbestos information system or statewide asbestos
register established pursuant to § 25927; requirements
If an asbestos information system or statewide asbestos
register, or both, is established subsequent to the designing of

the system and register pursuant to paragraphs (5) and (6) of
subdivision (a) of Section 25927, the system or register, or
both, as the case may be, shall integrate, be consistent with,
and, at a minimum, include all of the requirements of this
chapter.
§ 25918. Asbestos

"Asbestos," as used in this chapter, has the same meaning
as defined in Section 6501.7 of the Labor Code.

§ 25919. Asbestos-containing construction material
"Asbestos-containing construction material,** as used in
this chapter, means any manufactured construction material,

including structural, mechanical and building material, which
contains more than one-tenth of 1 percent asbestos by weight.
§ 25919.2 Building

"Bidlding," as used in this chapter, means all or part of
any "public and commercial building," as defined in Section
2642 of Tide 15 of the United States Code, as that section

reads on January 1. 1989, except that "building" shall not
mean residential dwellings.

§ 25919.3 ^nployee

"Employee," as used in this chapter, means every person

who is required or directed by any employer, to engage in any
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employment, and who performs that employment other than
on a casual or incidentsd basis in any building subject to this
chapter, or any person contracting with an owner who is re
quired or'directed to perform services, other than on a causal
or incidental basis, in any building subject to this chapter.
§ 25919.4 Employee's representative
"Employee's representative," as used in this chapter,
means an employee's union representative, a member of the

employee's immediate family, a nonrelated member of the
employee's household, and an employee's attorney or a person
with power of attorney.
§ 25915.5 Owner
"Owner," as used in this chapter, means an owner, lessee,

sublessee, or agent of the owner of a building or part of a
building, including, but not limited to, the state or another
public entity.
§ 25919.6 Agent

"Agent," as used in this chapter, means a person acting in

accordance with Title 9 (commencing with Action 2295) of
Part 4 of Division 3 of the Civil Code for purposes of manag

ing, operating, leasing, or performing a similar function with
respect to a building subject to this chapter.
§ 25919.7 Violations; operative date of section
Any owner who knowingly or intentionally fails to comply
with this chapter, or who knowingly or intentionally presents
any false or misleading information to employees or any other

owner, is guilty of a misdemeanor punishable by a fine of up
to one thousand dollars ($1,000) or up to one year in the
county jail, or both. This section shall become operative on
July 1, 1989.
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HEALTH AND SAFETY CODE - HSC

DIVISION 20. MISCELLANEOUS HEALTH AND SAFETY PROVISIONS[24000 - 26250] / Division 20 enacted by Stats. 1939,
Ch. 60.)

CHAPTER 10.4. Asbestos Notlftcatlon [25915-25919.7](Chapter 10.4 added by Stats. 1988, Ch. 1502, Sec. 1.)

25915. (a) Notwithstanding any other provision of law, the owner of any building constructed prior to 1979, who
knows that the building contains asbestos-containing construction materials, shall provide notice to all employees of
that owner working within the building concerning all of the following:
(1) The existence of, conclusions from, and a description or list of the contents of, any survey known to the owner
conducted to determine the existence and location of asbestos-containing construction materials within the
building, and information describing when and where the results of the survey are available pursuant to Section
25917.

(2) Specific locations within the building known to the owner, or identified in a survey known to the owner, where
asbestos-containing construction materials are present in any quantity.

(3) General procedures and handling restrictions necessary to prevent, and, if appropriate, to minimize
disturbance, release, and exposure to the asbestos. If detailed handling instructions are necessary to ensure
employee safety, the notice required by this section shall indicate where those instructions can be found.
(4) A summary of the results of any bulk sample analysis, or air monitoring, or monitoring conducted pursuant to
Section 5208 of Title 8 of the California Code of Regulations, conducted for or by the owner or within the owner's

control, including reference to sampling and laboratory procedures utilized, and information describing when and
where the specific monitoring data and sampling procedures are available pursuant to Section 25917.

(5) Potential health risks or impacts that may result from exposure to the asbestos in the building as identified in
surveys or tests referred to in this section, or otherwise known to the owner.

The notice may contain a description and explanation of the health action levels or exposure standards established
by the state or federal government. However, if the notice contains this description, the notice shall include, at
least, a description and explanation of the no significant risk level established pursuant to Chapter 6.6
(commencing with Section 25249.5) of Division 20, and specified in Section 12711 of Title 22 of the California Code
of Regulations, the school abatement clearance level specified in Section 49410.7 of the Education Code, and the
action levels established by state and federal Occupational Safety and Health Act regulations.
The notice requirements specified in this subdivision shall not apply to an owner who elects to prepare an asbestos
management plan pursuant to Section 25915.1. In those cases, the notice requirements specified in Section
25915.1 shall apply.

(b) If the owner has no special knowledge of the information required pursuant to paragraphs (3) and (5), of
subdivision (a), the owner shall specifically inform his or her employees in the notice required by this section, that

he or she lacks knowledge regarding handling instructions necessary to prevent and minimize release of, and
exposure to, asbestos and the potential health impacts resulting from exposure to asbestos in the building, and
shall encourage employees to contact local or state public health agencies.
(Annended by Stats. 1989, Ch. 948, Sec. 1. Effective September 27, 1989.)

25915,1, (a) An owner may elect to prepare an asbestos management plan for any building subject to this chapter,
and In that case may, upon Implementation of that plan, comply with the notification requirements of this chapter
by providing notice to other owners and all employees of that owner working within the building of the following:
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(1) The specific locations within the building where asbestos-containing construction materials are present in any
quantity.

(2) Potential health risks or impacts that may result from exposure to the asbestos.
(3) Information to convey that moving, drilling, boring, or otherwise disturbing the asbestos-containing
construction material identified may present a health risk and, consequently, should not be attempted by an
employee who is not qualified to handle asbestos-containing construction material.
(4) The existence and availability of the management plan and a description of its contents.
(b) For purposes of this chapter, an asbestos management plan shall be designed to minimize the potential for
release of asbestos fibers and to outline a schedule of actions to be undertaken with respect to the asbestos. The
plan shall be prepared by a person accredited to prepare management plans for schools pursuant to Section 2646
of Title 15 of the United States Code and shall contain all of the following:

(1) The information specified in paragraphs (1) to (5), inclusive, of subdivision (a) of Section 25915.
(2) A description of an ongoing operations and maintenance program which shall include, but not be limited to,
periodic reinspection and surveillance, suggested fiber release episode procedures, measures to minimize potential
fiber releases, and information and training programs for building engineering and maintenance staff.
(3) Recordkeeping procedures to demonstrate implementation of the plan which shall be maintained for the life of
the building to which they apply.
(Added by Stats. 1989, Ch. 948, Sec. 2. Effective September 27, 1989.)

25915.2. ^3^ Notice provided pursuant to this chapter shall be provided in writing to each individual employee, and
shall be mailed to other owners designated to receive the notice pursuant to subdivision (a) of Section 25915.5,
within 15 days of the first receipt by the owner of information identifying the presence or location of asbestoscontaining construction materials in the building. This notice shall be provided annually thereafter. In addition, if
new information regarding those items specified in paragraphs(1) to (5), inclusive, of subdivision (a) of Section
25915 has been obtained within 90 days after the notice required by this subdivision is provided or any subsequent
90-day period, then a supplemental notice shall be provided within 15 days of the close of that 90-day period.
(b) Notice provided pursuant to this chapter shall be provided to new employees within 15 days of commencement
of work in the building.

(c) Notice provided pursuant to this chapter shall be mailed to any new owner designated to receive the notice
pursuant to subdivision (a) of Section 25915.5 within 15 days of the effective date of the agreement under which a
person becomes a new owner.

(d) Subdivisions(a) and (c) shall not be construed to require owners of a building or part of a building within a
residential common interest development to mail written notification to other owners of a building or part of a
building within the residential common interest development, if all the following conditions are met:

(1) The association conspicuously posts, in each building or part of a building known to contain asbestos-containing
materials, a large sign in a prominent location that fully Informs persons entering each building or part of a building
within the common interest development that the association knows the building contains asbestos-containing
materials.

The sign shall also inform persons of the location where further information, as required by this chapter, is available
about the asbestos-containing materials known to be located in the building.
(2) The owners or association disclose, as soon as practicable before the transfer of title of a separate interest in
the common interest development, to a transferee the existence of asbestos-containing material in a building or
part of a building within the common interest development.

Failure to comply with this section shall not invalidate the transfer of title of real property. This paragraph shall only
apply to transfers of title of separate interests in the common interest development of which the owners have
knowledge. As used in this section, "association" and "common interest development" are defined in Sections 4080
and 4100 or Sections 6528 and 6534 of the Civil Code.

(e) If a person contracting with an owner receives notice pursuant to this chapter, that contractor shall provide a
copy of the notice to his or her employees or contractors working within the building.
(f) If the asbestos-containing construction material in the building is limited to an area or areas within the building
that meet all the following criteria;
(1) Are unique and physically defined.
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(2) Contain asbestos-containing construction materials in structural, mechanical, or building materials which are
not replicated throughout the building.
(3) Are not connected to other areas through a common ventilation system; then, an owner required to give notice
to his or her employees pursuant to subdivision (a) of Section 25915 or 25915.1 may provide that notice only to
the employees working within or entering that area or those areas of the building meeting the conditions above.
(g)If the asbestos-containing construction material in the building is limited to an area or areas within the building
that meet all the following criteria:

(1) Are accessed only by building maintenance employees or contractors and are not accessed by tenants or
employees in the building, other than on an Incidental basis.
(2) Contain asbestos-containing construction materials in structural, mechanical, or building materials which are
not replicated in areas of the building which are accessed by tenants and employees.
(3) The owner knows that no asbestos fibers are being released or have the reasonable possibility to be released
from the material; then, as to that asbestos-containing construction material, an owner required to give notice to
his or her employees pursuant to subdivision (a) of Section 25915 or Section 25915.1 may provide that notice only
to its building maintenance employees and contractors who have access to that area or those areas of the building
meeting the conditions above.

(h) In those areas of a building where the asbestos-containing construction material is composed only of asbestos
fibers which are completely encapsulated, if the owner knows that no asbestos fibers are being released or have
the reasonable possibility to be released from that material in its present condition and has no knowledge that
other asbestos-containing material is present, then an owner required to give notice pursuant to subdivision (a) of
Section 25915 shall provide the information required in paragraph (2) of subdivision (a) of Section 25915 and may
substitute the following notice for the requirements of paragraphs (1),(3),(4), and (5) of subdivision (a) of Section
25915:

(1) The existence of, conclusions from, and a description or list of the contents of, that portion of any survey
conducted to determine the existence and location of asbestos-containing construction materials within the building

that refers to the asbestos-containing materials described in this subdivision, and information describing when and
where the results of the survey are available pursuant to Section 25917.
(2) Information to convey that moving, drilling, boring, or otherwise disturbing the asbestos-containing
construction material identified may present a health risk and, consequently, should not be attempted by an

unqualified employee. The notice shall identify the appropriate person the employee is required to contact if the
condition of the asbestos-containing construction material deteriorates.
(Amended (as amended by Stats. 2012, Ch. 181, Sec. 66) by Stats. 2013, Ch. 605, Sec. 38.(SB 752) Effective January 1,
2014.)

2591

(a) An owner required to give notice to employees pursuant to this chapter, in addition to notifying his or

her employees, shall mail, in accordance with this subdivision, a copy of that notice to all other persons who are
owners of the building or part of the building, with whom the owner has privity of contract. Receipt of a notice
pursuant to this section by an owner, lessee, or operator shall constitute knowledge that the building contains
asbestos-containing construction materials for purposes of this chapter. Notice to an owner shall be delivered by
first-class mail addressed to the person and at the address designated for the receipt of notices under the lease,
rental agreement, or contract with the owner.

(b)The delivery of notice under this section or negligent failure to provide that notice shall not constitute a breach
of any covenant under the lease or rental agreement, and nothing in this chapter enlarges or diminishes any rights
or duties respecting constructive eviction.

(c) No owner who, in good faith, complies with the provisions of this section shall be liable to any other owner for
any damages alleged to have resulted from his or her compliance with the provisions of this section.
(d) This section shall not be construed to apply to owners of a building or part of a building within a residential
common interest development or association, if the owners comply with the provisions of subdivision (d) of Section
25915.2. For purposes of this section, ^'association" and "common interest development" are defined in Sections
4080 and 4100 of the Civil Code.

(Amended by Stats. 2012, Ch. 181, Sec. 67.(AS 806) Effective January 1, 2013. Operative January 1, 2014, by Sec. 86 of Ch.
181.)

25916, If any construction, maintenance, or remodeling is conducted in an area of the building area where there is
the potential for employees to come into contact with, or release or disturb, asbestos or asbestos-containing
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construction materials, the owner responsible for the performance of, or contracting for, any construction,
maintenance, or remodeling in the area shall post that area with a clear and conspicuous warning notice. The
posted warning notice shall read, in print which is readily visible because of its large size and bright color, as
specified in either subdivision (a) or (b).

(a) "CAUTION. ASBESTOS. CANCER AND LUNG DISEASE HAZARD. DO NOT DISTURB WITHOUT PROPER TRAINING
AND EQUIPMENT."

(b) "DANGER. ASBESTOS. CANCER AND LUNG DISEASE HAZARD. AUTHORIZED PERSONNEL ONLY. RESPIRATORS
AND PROTECTIVE CLOTHING ARE REQUIRED IN THIS AREA."
(Amended by Stats. 1989, Ch. 948, Sec. 4. Effective September 27, 1989.)

2591^,5, (a) When there Is more than one owner of a building or part of a building subject to this chapter, the
owners may agree in writing to designate one particular owner to prepare any notice required pursuant to this
chapter.

(b) Any owner, other than the owner preparing the notice, may use a notice prepared by another owner to satisfy
the requirements of this chapter if all of the following are satisfied:
(1) The notice fully complies with that owner's obligations under this chapter.

(2) That owner does not know that the notice contains false or misleading information.
(3) That owner does not know that the owner who prepared the notice has failed to comply with this chapter.
(Added by Stats. 1989, Ch. 948, Sec. 5. Effective September 27, 1989.)

2531L An owner shall make available, for review and photocopying, to other owners and all of his or her
employees or those employees' representatives at an accessible place and time, all existing asbestos survey and

monitoring data and any asbestos management plan which has been prepared, specific to the building. This place
shall be within the building, or another building which is leased or also owned by the owner, located on the same
property as the building, and accessible and convenient to employees, and shall be available during employee
working hours, including lunch and break periods, if any owner maintains an office or similar facility in the building;

if not, the survey, data, and asbestos management plan shall be available at another place, and at a time accessible
and convenient to employees and their representatives. Any owner may enter into an agreement with another
owner to provide the location where the survey, data, and asbestos management plan is available to employees
within one building pursuant to this section.
(Amended by Stats. 1989, Ch. 948, Sec. 6. Effective September 27, 1989.)

?g917i5t If an asbestos information system or statewide asbestos register, or both, is established subsequent to the
designing of the system and register pursuant to paragraphs(5) and (6) of subdivision (a) of Section 25927, the
system or register, or both, as the case may be, shall integrate, be consistent with, and, at a minimum, include all
of the requirements of this chapter.
(Added by Stats. 1988, Ch. 1502, Sec. 1.)

25918. "Asbestos," as used in this chapter, has the same meaning as defined in Section 6501,7 of the Labor Code.
(Added by Stats. 1988, Ch. 1502, Sec. 1.)

25919. "Asbestos-containing construction material," as used in this chapter, means any manufactured construction
material, including structural, mechanical and building material, which contains more than one-tenth of 1 percent
asbestos by weight.
(Added by Stats. 1988, Ch. 1502, Sec. 1.)

25919.2, "Building," as used in this chapter, means all or part of any "public and commercial building," as defined in
Section 2642 of Ttle 15 of the United States Code, as that section reads on January 1, 1989, except that "building"
shall not mean residential dwellings.
(Added by renumbering Section 25920(as amended by Stats. 1989, Ch. 948) by Stats. 1990, Ch. 216, Sec. 69.)

25919.3. "Employee," as used in this chapter, means every person who is required or directed by any employer, to
engage in any employment, and who performs that employment other than on a casual or incidental basis in any
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building subject to this chapter, or any person contracting with an owner who is required or directed to perform
services, other than on a casual or incidental basis, in any building subject to this chapter.
(Added by renumbering Section 25921 (as amended by Stats. 1988, Ch. 1502) by Stats. 1990, Ch. 216, Sec. 70.)

25919,4, "Employee's representative," as used In this chapter, means an employee's union representative, a
member of the employee's immediate family, a nonrelated member of the employee's household, and an
employee's attorney or a person with power of attorney.
(Added by renumbering Section 25922(as added by Stats. 1988, Ch. 1502) by Stats. 1990, Ch. 216, Sec. 71.)

2591PtS. "Owner," as used in this chapter, means an owner, lessee, sublessee, or agent of the owner of a building or
part of a building, including, but not limited to, the state or another public entity.
(Added by renumbering Section 25923(as added by Stats. 1988, Ch. 1502) by Stats. 1990, Ch. 216, Sec. 72.)

?5919-g- "Agent," as used in this chapter, means a person acting in accordance with Title 9(commencing with
Section 2295) of Part 4 of Division 3 of the Civil Code for purposes of managing, operating, leasing, or performing a
similar function with respect to a building subject to this chapter,
(Added by renumbering Section 25923.1 by Stats. 1990, Ch. 216, Sec. 73.)

25919,7, Any owner who knowingly or intentionally fails to comply with this chapter, or who knowingly or
intentionally presents any false or misleading information to employees or any other owner, is guilty of a
misdemeanor punishable by a fine of up to one thousand dollars ($1,000) or up to one year in the county jail, or
both. This section shall become operative on July 1, 1989.
(Added by renumbering Section 25924 by Stats. 1990, Ch. 216, Sec. 74.)
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HEALTH AND SAFETY CODE - HSC

DIVISION 20. MISCELLANEOUS HEALTH AND SAFETY PROVISIONS[24000 - 26250] {Division 20 enacted by Stats. 1939,
Ch. 60.)

CHAPTER 10.6. Asbestos Abatement and Control[25925 - 25929](Chapter 10.6 added by Stats. 1986, Ch. 116, Sec.
i.;

25S25. (a) "/Vsbestos" means naturally occurring fibrous hydrated mineral silicates, including chrysotile, crocidolite,
amosite, fibrous tremolite, fibrous anthophyllite, and fibrous actinolite.

(b) "Asbestos materials" means materials formed by mixing asbestos fibers with other products, including, but not
limited to, rock wool, plaster, cellulose, clay, vermiculite, perlite, and a variety of adhesives, whether sprayed on
surfaces or applied to surfaces in the form of a plaster or a textured paint.

(c) "Public building" means any structure, facility, or building owned or leased by the State of California, the
University of California, or any local agency as defined in Section 54980 of the Government Code. "Public building"
does not include any building or structure used for a primary or secondary school.
(Added by Stats. 1986, Ch. 116, Sec. 1. Effective May 28, 1986.)

25926, The Legislature finds that:
(a) Substantial medical and scientific evidence indicates that human exposure to asbestos fibers significantly
increases the risk of contracting cancer and other debilitating or fatal diseases, including, but not limited to,
asbestosis.

(b) The Legislature has taken measures to reduce the risk of asbestos exposure for school children and school
employees by creating a statewide program to rid schools of asbestos (Chapter 1751, Statutes of 1984).

(c) Asbestos materials were commonly used in public buildings for fireproofing, soundproofing, decoration, thermal
insulation, and other purposes.

(d) When these materials deteriorate or become loose, damaged, or friable, they release asbestos fibers Into the
ambient air. This may result in exposure of employees and the public to potentially dangerous levels of asbestos.

(e) It is vital for the safety of the public to identify the precise location and condition of asbestos materials in
public buildings in order to institute abatement and control procedures as needed and to ensure that when repairs
or renovations are undertaken that any asbestos materials present are properly handled.
(Added by Stats. 1986, Ch. 116, Sec. 1. Effective May 28, 1986.)

25927. It is the intent of the Legislature to ensure the safety of the public and of public employees by creating an
interdepartmental task force composed of representatives from the State Department of Health Services, the
Department of Industrial Relations, the Department of General Services, and the Commission on Building
Standards, which shall be known as the Asbestos Assessment Task Force to analyze the magnitude of the asbestos
problem in public buildings.

The State Department of Health Services shall be responsible for coordinating the work of the Asbestos Assessment
Task Force and compiling a report to include all of the following:
(a) A statewide inspection pian and a schedule for assessing the presence and condition of asbestos in public
buildings. In developing the inspection plan the Asbestos Assessment Task Force shall do all of the following:
(1) Inspect a representative sample of public buildings and utilize the data to project priorities and costs for
inspection and asbestos abatement and control required for public buildings.
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(2) Design a uniform reporting form for building inspection to document the presence of asbestos and their
location within the building. The form shall contain an evaluation of the extent to which any asbestos materials are
loose, friable, flaking, dusting or otherwise show evidence of damage, deterioration, or disturbance and the causes,
if ascertainable, of such problems.
(3) Develop criteria to rate buildings according to the degree of hazard posed by the.presence and condition of the
asbestos materials in the buildings. The criteria shall include, but not be limited to, considerations of the exposure
potential for the type of public and employee use of the building and the condition and location of the asbestos
material. The criteria shall include a designation of an emergency situation in which the condition or location of the
asbestos materials constitutes an imminent and severe threat to human health.

(4) Design an emergency procedure for buildings in which the condition of the asbestos materials constitutes an
Imminent and severe threat to human health.

(5) Design an information system which will provide building maintenance personnel, employees and the public
with information about the asbestos materials in the building. The information system shall include a notification

procedure for employees and the public concerning any activities to contain or remove asbestos materials or to
renovate, repair, or engage in construction activities in buildings containing asbestos materials.
(5) Design a statewide register which contains information, including, but not limited to, reports of any inspection
for asbestos and any containment, abatement, encapsulation or other asbestos control measures.
(b) Review the relevant research, laws and regulations and develop methods and standards to accurately assess
the potential for employee and public exposure to asbestos in public buildings. These methods and standards shall
include recommendations for effective asbestos control which may be taken to minimize employee and public

exposure and recommendations regarding standards for minimum levels of asbestos concentration in ambient air in
public buildings. In developing the methods and standards the Asbestos Assessment Task Force shall hold public
hearings to obtain testimony from the scientific community and the public.

The duties to inspect public buildings and to report to the Legislature which are imposed on the state pursuant to
this chapter shall not be interpreted to impose on the state, the University of California, or any local agency any
duty to repair buildings if that duty does not exist on the date this chapter becomes operative.
Local agencies are urged to provide the Asbestos Assessment Task Force with data needed by the task force to
complete the duties imposed, pursuant to this chapter.
(Added by Stats. 1986, Ch. 116, Sec. 1. Effective May 28, 1986.)

^5929, jf any building standards are adopted pursuant to this chapter, the standards shall be placed In the
appropriate sections of the State Building Standards Code, contained in Title 24 of the Califomia Administrative
Code.

(Added by Stats. 1986, Ch. 116, Sec. 1. Effective May 28, 1986.)
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